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ABSTRACT

The increasing investment gap and reduction in foreign aid has made several developing
countries to turn to foreign investment as a mechanism to circumvent their financial constraints
among other things. There is substantial empirical evidence that foreign direct investment
enhances economic development, employment creation, national competitiveness and
diffusion of technology from foreign firms to local firms and workers of the host states. As a
result, this study firstly argues that foreign investment is much needed in South Africa and
Zimbabwe to improve economic growth and development, create employment and increase
their competitiveness in the global market. However, these benefits do not accrue automatically

but the host states need to create an enabling environment to exploit such benefits.

The legal protection of foreign investment has become a fundamental issue in both international
and national law. Efforts have been and are still being made in law as well as in practice to
implement national investment legal regimes which are in line with international norms or
standards. This study undertakes a contemporary assessment of the legal protection of foreign
investment in South Africa and Zimbabwe with a view of examining their compliance with
international minimum norms, standards and/or best practices. More recently, both South
Africa and Zimbabwe have crafted and implemented investment laws and related policies
which are perceived to be somewhat hostile towards foreign investment. To achieve this,
selected investment laws and related policies in both jurisdictions are critically analysed. This
study puts forward an argument and recommendations for policy makers in both South Africa
and Zimbabwe for strategic refinements of investment laws and related policies such that they
become flexible, friendly and certain to foreign investors while at the same time advancing

their respective national policies aimed at the economic empowerment of local citizens.

XVi



CHAPTER 1
Introduction and overview of the study
11 INTRODUCTION

Foreign Direct Investment (FDI) also known as foreign commercial property has emerged as
one of the most contentious issues in global economic negotiations.> On the one hand,
developing countries are more conservative in maintaining trade-restrictive investment
measures based on the presumptions that FDI does not foster economic or technological
development in host countries and that it has adverse effects on national sovereignty and
autonomy.? For these reasons, South Africa and Zimbabwe, among other developing countries,
have undertaken a number of policy initiatives aimed at regulating and limiting the legal rights
of foreign investors. It should be noted that these concerns of Multinational Corporations’
(MNCs) capacity to influence economic and political affairs is motivated by the colonial
experience of developing countries.> On the other hand, developed countries, among other
things, are looking forward to a global investment regime that will protect and promote their
investment interests and increase the space for them to shape their international operations.*
With this objective, developed countries seek to develop a liberalised foreign investment
system through the reduction of trade-restrictive investment measures that impede flexible

establishment of foreign commercial property in countries.®

Be that as it may, foreign investment is generally considered as a vehicle for economic
integration of developing countries into the globalisation process that characterises the world

economy.® For that reason, various developing countries and emerging economies are

At the Doha Ministerial Conference of the World Trade Organisation (WTO), November 2001, the finalisation
of the draft Declaration was held up because of the differences and conflicts between the developed and
developing countries on investment issues, among others. The Doha Declaration provided for the launch of
negotiations on trade and investment after the Fifth Ministerial Conference on the basis of a decision taken by
explicit consensus at that session on the modalities of negotiations. Furthermore, the failure of the attempt to adopt
a Multilateral Agreement on Investment (MAI) by the Organisation for Economic Co-operation and Development
(OECD) Ministers in December 1998 attests to this. See Schill The Multilateralisation of International Investment
Law (2009) 52-58; Trebilock and Howse The Regulation of International Trade 3 ed 457-461; and Geiger
“Multilateral Approaches to Investment: The Way Forward” in Alvarez and Sauvant (eds) The Evolving
International Investment Regime (2011) 153.

2 Kumar Globalisation and Quality of Foreign Direct Investment (2002) 14.

3 In fact, FDI is widely viewed as a form of economic colonialism and exploitation by developed countries of
developing countries and emerging economies. See Trakman “Foreign Direct Investment: Hazard or
Opportunity?” 2009 George Washington International Law Review 10.

4 Correa and Kumar Protecting Foreign Investment: Implications of a WTO Regime and Policy Options (2003)
Xi.

5 Ibid.

6 Lall and Narula “Foreign Direct Investment and its Role in Economic Development: Do We Need a New
Agenda?” 2004 The European Journal of Development Research 447.



particularly eager to attract FDI to enhance sustainable economic growth and development.
The contemporary rapid growth of FDI flows into developing countries is a consequence of the
changes in world economic politics predominantly the far-reaching liberalisation of policies
towards FDI and other policy reforms to improve the investment climate.” In the developing
world, FDI is one of the most important driving forces of utilising the resources of MNCs for

industrialisation.®

Contrary to the area of international trade where the General Agreement on Tariffs and Trade
(GATT)? and the other WTO Agreements provide the general legal framework for world trade
regulation, there is no comprehensive global agreement on foreign investment.'® Nevertheless,
there is a plethora of specialised multilateral investment treaties mainly adopted within the
framework of GATT/WTO, Organisation for Economic Co-operation and Development
(OECD) and the World Bank. These multilateral investment treaties include, among others, the
Agreement on Trade-Related Investment Measures (TRIMs Agreement),? the General
Agreement on Trade in Services (GATS),*? the Agreement on Trade-Related Intellectual
Property Rights (TRIPs Agreement),®® the International Centre for Settlement of Investment
Disputes (ICSID) Convention,'* the Convention Establishing the Multilateral Investment
Guarantee Agency (MIGA)™ and the Arbitration Rules of the United Nations Commission on

International Trade Law (UNCITRAL) which focus on certain aspects of FDI. It is also

"UNCTAD Investment Policy Monitor 2014.

8 African Development Bank (AfDB) “Regional Integration Brief” 2013
http://www.afdb.org/admin/uploads/afdb/documents/publication/regional_intergation_brief intrad-sadc_cross-
borader_investments.pdf (accessed 25-05-2014).

9 General Agreement on Tariffs and Trade 1994, Apr. 15, 1994, Marrakesh Agreement Establishing the World
Trade Organisation, Annex 1A, The Legal Texts: The Results of the Uruguay Round of Multilateral Trade
Negotiations 17 (1999), 1867 U.N.T.S 187, 33 ILM 1153 (1994) (hereafter “GATT”).

10 |_eal-Arcas International Trade and Investment Law: Multilateral, Regional and Bilateral Governance (2010)
180. See also Sauvé “Multilateral Rules on Investment: Is Forward Movement Possible?” 2006 Journal of
International Economic Law 325-355 and Buthe and Milner “Politics of Foreign Direct Investment into
Developing Countries: Increasing FDI through International Trade Agreements?” 2008 52 American Journal of
Political Science 741.

11 Agreement on Trade-Related Investment Measures, Apr. 15, 1994, Marrakesh Agreement Establishing the
World Trade Organisation, Annex 1A, The Legal Texts: The Results of the Uruguay Round of Multilateral Trade
Negotiations 143 (1999), 1868 U.N.T.S 186 (hereafter “TRIMs Agreement”).

12 General Agreement on Trade in Services, April 15, 1994, Marrakesh Agreement Establishing the World Trade
Organisation, Annex 1B, The Legal Texts: The Results of the Uruguay Round of Multilateral Trade Negotiations
284 (1999), 1869 UN.T.S 183, 33 ILM 1167 (1994) (hereafter “GATS”).

13 Agreement on Trade-Related Aspects of Intellectual Property Rights, April 15, 1994, Marrakesh Agreement
Establishing the World Trade Organisation, Annex | C, Legal Instruments - Results Of The Uruguay Round Vol.
31,33 L.LL.M. 1197 (1994) (hereafter “TRIPs Agreement”).

14 Convention on the Settlement of Investment Disputes between States and Nationals of Other States, 1965
(hereafter “Washington or ICSID Convention”).

15 Convention Establishing the Multilateral Investment Guarantee Agency was established on 11 November 1985
at Seoul and it entered into force on 12 April 1988 T.I.A.S. 12089, 1508 U.N.T.S (hereafter “MIGA Convention™).

2



important to recognise that there is an array of International Investment Agreements (I1As) at
regional®® and bilateral levels. Consequently, this multi-layered international investment
regime is diverse and creates uncertainty and inconsistency in investment laws in that the

treaties differ in legal character, scope and subject matter.’

Nonetheless, from a legal perspective it is fundamental to have a cohesive and binding
multilateral investment framework because it ensures the existence of a consistent and
comprehensive international investment regime.'® It must be noted that this does not suggest
that the existing Bilateral Investment Treaties (BITs) and regional investment agreements
should be replaced. Notably, empirical studies have proved that developing countries fear a
multilateral framework on investment negotiated within a single undertaking.!® This is because
it may curtail their ability to regulate the operations of MNCs or foreign investments in
harmony with their development policy objectives and that it will not serve their interests but

those of the developed countries.?

The role of a host country is essential to the domestic protection and regulation of foreign
investment. In this context, the host country’s legal framework is not the only important
component in protecting and regulating FDI. Thus, there are other fundamental components in
the domestic framework for protecting of FDI and these include quality of political, economic
and financial policies and regulatory processes as well as physical and institutional
infrastructure.?® In this respect, Article 3 of the SADC FIP mandates all the state parties to co-
ordinate their investment regimes and to co-operate in creating a favourable investment climate
in the region.?? Foreign investors must have certainty in the domestic framework to enable

them to make sound investment decisions. For instance, South Africa has signed a BIT with

16 For example, the Southern African Development Community Protocol on Finance and Investment (hereafter
“SADC FIP”) which seeks to harmonise the investment policies and laws of the SADC member states.

17 In 2013, United Nations Conference on Trade and Development (UNCTAD) highlighted that an unusual
number of foreign investors have challenged a wide range of government investment measures that have trade-
distortive effect on investment, unilateral cancellation or breaches of contracts, arbitrary expropriation, unfair
taxation and revocation of licences, among others. See UNCTAD “Towards a New Generation of International
Investment Policies: UNCTAD’s Fresh Approach to Multilateral Investment Policy-Making” 2013 International
Investment Agreement Issues Note http://unctad.org/en/publicationslibrary/webdiaepcb2013d6_en.pdf (accessed
10-04-2014).

18 |_eal-Arcas 237.

19 1bid 178.

20 |bid.

2L Investment Climate Advisory Services of the World Bank Group Investment Law Reform: A Handbook for
Development Practitioners (2010) 1.

22 See also Annex 1 of the SADC FIP.



Zimbabwe as a mechanism to promote and protect South African investments in Zimbabwe.?
This BIT applies to all investments except property rights or interests compulsorily acquired

by either party in its own territory before the entry into force of the treaty.?*

Apparently, government policies and bureaucratic procedures governing and regulating
investments are still a major problem in most developing economies.?® Additionally, the
legislation regulating investments, property rights and company laws are archaic and not
suitable for modern business.?® Recently there have been serious concerns raised about the
present government policies of South Africa?” and Zimbabwe?® with particular reference to FDI

protection.

The 2014 Foreign Direct Investment Confidence Index (FDICI) indicates that South Africa is
ranked the thirteenth most attractive FDI destination globally.?° However, South Africa, despite
its said contentious investment protection laws, has improved from last year’s FDIC rankings®
and is the only African country among the world’s top 25 most preferred FDI destinations. It
is worth noting that this index rating is not solely dependent on the investment regulatory
system. Rather, it also depends on several aspects such as political, economic and business
environments that affect FDI inflows.3! Traditionally, developing countries are considered to

23 Agreement between the Government of the Republic of South Africa and the Government of the Republic of
Zimbabwe for the Promotion and Reciprocal Protection of Investments, signed on November 27, 2009 (hereafter
“South Africa-Zimbabwe BIT”).

24 1bid.

% World Economic Forum (WEF) Africa Competitive Report 2013 101.

% |bid.

27 South Africa’s most debated Promotion and Protection of Investment Bill (Investment Bill), 2013 which is
intended to unilaterally terminate its BITs with the European Union (EU) countries and other non-European
countries, has been contested in relation to its consequences on the protection and promotion of foreign
investment. See Roux “South Africa’s Revocation of its Bilateral Investment Treaties: Beware of Strangers
Bringing Money, Especially if you need it” 2015 South African Institute of International Affairs
http://www.saiia.org.za/opinion-analysis/south-africas-revocation-of-its-bilateral-investment-treaties-beware-of-
strangers-bringing-money-especially-if-you-need-it (accessed 05-05-2015) and South African Institute of
International Affairs “FDI in South Africa: Promotion and Protection of Investors... and the Public Interest” 2014
http://www.saiia.org.za/opinion-analysis/fdi-in-south-africa-promotion-and-protection-of-investors-and-the-
public-interest (accessed 05-05-2015).

28 In particular, Zimbabwe’s investment legislation, the Zimbabwe Investment Authority Act (ZIA Act) 4 of 2006
and related policies including the Indigenisation and Economic Empowerment Act (Indigenisation Act) 14 of
2007, land reform policy, the much-touted economic blueprint, the Zimbabwe Agenda for Sustainable Socio-
Economic Transformation (Zim Asset), have been debated extensively as constraints to the country’s ability to
promote and protect foreign investment. See generally Fedderke and De Kadt “Measuring Institutions: Indicators
of Property Rights, Political Rights and Political Instability in Zimbabwe” (2008) Economics Research Southern
Africa (ERSA) Working Paper 112.

% AT Kearney Foreign Direct Investment Confidence Index 2014 also available at
http://www.atkearney.com/gbpc/foreign-direct-investment-confidence-index (accessed 06-06-2014).

30 In 2013, South Africa was ranked the fifteenth most preferred FDI destination, see AT Kearney Foreign Direct
Investment Confidence Index 2013.

3L AT Kearney Foreign Direct Investment Confidence Index 2014.



be inherently risky due to investment regulatory barriers, economic instability and political
volatility.® In particular, Zimbabwe is among the least attractive economies. Its FDI inflows
have seen a dramatic decrease in the past decade.3* This decrease is attributed to a number of
factors chief among them being the land reform policy, indigenisation policy as well as

investment policy uncertainty and inconsistency.*®
12  DEFINITIONS OF FDI

The absence of a generally accepted legal definition of foreign investment indicates that
perhaps FDI is one of the most critical and controversial issues.®® However, it is important to
note that the meaning of FDI differs according to the object and purpose of different investment
instruments.3” Hence this part of the Chapter attempts to develop a harmonised definition of
the term FDI using a holistic approach. In this regard, focus will be on the various definitions
adopted by international organisations, 11As concluded at multilateral, regional and bilateral
levels as well as the jurisprudence arising out of the interpretation of FDI related instruments.

In addition, it discusses the distinction between FDI and foreign portfolio investment.
121 FDI definition by international organisations

According to the WTO, “FDI occurs when an investor based in one country (home country)
acquires an asset in another country (host country) with the intent to manage that asset.”3 The
International Monetary Fund (IMF) defines FDI as “an investment that is made to acquire a
lasting interest in an enterprise operating in an economy other than that of an investor, the
investor’s purpose being to have an effective voice in the management of the enterprise.”% The
IMF reiterates this definition and states that it is “the category of international investment that
reflects the objective of a resident entity in one economy obtaining a lasting interest in an

enterprise resident in another country.”*® In addition, the UNCTAD defines FDI as:

32 See generally Kearney FDIC “Back to Business: Optimism amid Uncertainty” 2013 also available at
http://www.atkearney.com/documents.

3 Invictus Securities Zimbabwe “March 2014 Equities Market Review and Strategy Outlook” as cited in
Mangudhla “Bad Policies Hindering Investment” Zimbabwe Independent, 15 March 2014
http://www.theindependent.co.zw/2014/03/15/bad-policies-hindering-investment/ (accessed 06-06-2014).

3 Ibid.

% |bid.

% Correa and Kumar 146.

37 Ibid.

3 Phelps and Alden (eds) Foreign Direct Investment and the Global Economy: Corporate and Institutional
Dynamics of Global-Localisation (1999) 46.

39 IMF Balance of Payment Manual 4 ed (1977) 136. See also McAlister “Classification of Corporate Enterprises”
in Galbis (ed) The IMF’s Statistical Systems in Context of Revision of the United Nations’ A System of National
Accounts (1991) 176.

40 IMF Balance of Payment Manual 5 ed (1993) 86.



an investment made by a resident of one economy in another economy...is of a long-term nature ...the
investor has a ‘significant degree of influence’ on the management of the enterprise...10 per cent of the
voting shares or voting power is the level of ownership necessary for a direct investment interest to
exist.4!
The OECD indicates that foreign investment arises when an enterprise*? has a direct investment
that is a subsidiary or associate in another country other than its home country.** The OECD
benchmark definition of FDI describes it as:
a category of cross-border investment made by a resident in one economy (the direct investor) with the
objective of establishing a lasting interest in an enterprise resident in an economy other than that of the
investor (the direct investment enterprise). The motivation of the direct investor is a strategic long-term
relationship between the direct investment and the enterprise which allows a significant degree of
influence by the direct investor in the management of the direct investment enterprise. The lasting interest
is evidenced where the direct investor owns at least 10 per cent of the voting power of the direct
investment enterprise.**
FDI entails the transfer of funds into another country to purchase a service or open a new
business.*® The World Bank states that FDI “is a foreign investment that establishes a lasting
interest in or effective management or control over an enterprise ... can include buying shares
of an enterprise in another country, re-investing earnings of a foreign enterprise in the country

where it is located, and parent firms extending loans to their foreign affiliates.”*

122 TIAs’ FDI definition®’

A number of 11As contain an asset-based definition of foreign investment.*® 11As are treaties
which govern the relationship between host states and foreign firms based in the signatory
countries.*® The MAI Draft broadly defines foreign investment in terms of assets.>® Its
interpretative note mentions that for an asset to qualify as an investment under the MAI it must
have the features of an investment such as the commitment of capital or other resources, the

41 UNCTAD Training Manual on Statistics for FDI and the Operations of TNCs (2009) 35.

42 An enterprise comprises of an “individual, an incorporated or unincorporated public or private enterprise, a
government, a group of related individuals or a group of related incorporated and/or unincorporated enterprises”.
See OECD Towards Multilateral Investment Rules (1996) 165.

3 1bid.

4 OECD OECD Benchmark Definition of Foreign Investment (Draft) 4 ed (2008) 17.

45 |_eal-Arcas 166.

46 Soubbotina and Sheram Beyond Economic Growth: Meeting the Challenges of Global Development (2000) 97.
47 For more information on the definition of foreign investment in investment treaties, see Sornarajah The
International Law on Foreign Investment 3 ed (2010 10.

48 It is worth noting that assets, in terms of foreign investment exclude the property or assets not acquired for the
purpose of economic benefit or business. See Haslam “The Evolution of the Foreign Direct Investment Regime
in the Americas” 2010 31 Third World Quarterly 1187.

9 1bid.

%0 Article 11 (2) of the Multilateral Agreement on Investment Draft, 1998.



expectation of gain or profit or the assumption of risk.>* However, the MAI did not come into

existence.

The ICSID Convention does not provide a definition of foreign investment. Hence this has
given rise to significant case law. The absence of FDI definition in this Convention has led to
fundamental issues of interpretation as the ICSID Tribunals have sought to arrive at an
understanding of how the term should be properly understood for the purposes of the ICSID
Convention. In Salini Costruttori spa v. Morocco,>? the leading ICSID case, the tribunal opined
that the following must exist for there to be an investment: substantial duration; regularity of
profit and return; assumption of risk by both parties; substantial commitment of money and
significant contribution to the development of the host state. Since this case there has been a

move towards a more flexible definition of investment in the ICSID arbitration tribunals.>®

Avrticle 1 (6) of the Energy Charter Treaty (ECT) describes investment in terms of all kinds of
assets and any investment associated with an economic activity in the energy sector. The ECT
contains investment-related provisions that are self-implementing such as ensuring the
protection of foreign energy investments based on the non-discrimination principle (NT and
MFN) and seeks to create an appropriate investment climate, among other investment issues.
In Petrobart v Kyrgyz Republic® the legal issue was whether a contract for the sale of gas
condensate without transferring money or property as capital in the business constituted
investment under the ECT.> The UNCITRAL Tribunal found that investment is capital or
property used as a financial source for a company or business activity with the aim to produce
revenue or income.>® It also added that the term investment should be interpreted in the context
of each particular treaty in which the term is used. This is in accord with Article 31 (1) of the
Vienna Convention on the Law of Treaties®” which stipulates that a treaty shall be interpreted
in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in
their context and in the light of its object and purpose. FDI is also defined under the North
American Free Trade Agreement (NAFTA) to include direct investment, “portfolio investment,

equity securities, partnership and other interests and tangible and intangible property acquired

51 Ibid.

52 Salini Costruttori spa v. Morocco ICSID Case No. ARB/00/4.

53 See Biwater Gauff (Tanzania) Ltd v. United Republic of Tanzania ICSID Case No. ARB/05/22; RSM Production
Corporation v. Grenada ICSID Case No. ARB/05/14 and Phoenix Action Ltd v. Czech Republic ICSID Case No.
ARB/06/05.

54 petrobart v. Kyrgyz Republic, Stockholm Chamber Case No. 126/2003, Final Award (29 March 2005).

%5 Ibid.

%6 |bid.

57 Vienna Convention on the Law of Treaties, 1969.



in the expectation ... of economic benefit”.%® In addition, Article 2 (I1) of the SADC Model
BIT considers investment as an enterprise in one country acquired or expanded by a foreign
investor through a constitution or acquisition of a juridical person or the acquisition of shares,

debentures or other ownership instruments of such an enterprise.*

Foreign investment is also defined in BITs. These treaties define FDI in broad and open-ended
terms and sometimes adopt the asset-based approach definition. BITs commonly define foreign
investment so as to determine the object and scope to which the rules of the treaties shall
apply.®® For instance, the Republic of South Africa-Ethiopia BIT provides that investment
entails the “assets invested or acquired through total ownership of enterprise or participation in
ownership of an enterprise which give a significant grade of influence to the investor in the
management of the asset.”®* Within the South African context, FDI entails investment by
foreign nationals in South Africa in which they acquire at least 10 percent of the voting rights.®?
In Salini Costruttori Spa & Italstrade Spa v Morocco®® the arbitrators decided that an
investment is constituted when the following elements can be found: (i) some contributions in
capital, cash or kind; (ii) a certain lapse of time of performance; (iii) participation by the
investors in the risks related to the investments and (iv) a contribution to the economic

development of the host country.®*

Though the abovementioned international organisations, I1As and jurisprudence define FDI in
different terms, it should be noted that there are essential similarities in their definitions. In this
respect, FDI is commonly accepted as an investment made or acquired by an investor of one
country into the territory of another. On the whole, these definitions require that an investor
(natural or juristic person)® acquires control over a commercial enterprise in a foreign
country.%® Additionally, the definitions contain the aspect of at least 10 percent ownership or
more of the total stock issued or comparable ownership stake.

% North American Free Trade Agreement, 1994,

%9 South African Development Community Model Bilateral Investment Treaty Template, 2012.

80 DTI “Bilateral Investment Treaty Policy Framework Review” 2009.

81 South Africa-Ethiopia BIT, 2008.

62 UNCTAD “Country Investment Profiles: South Africa” 2012
http://unctad.org/en/PublicationsLibrary/webdiaeia2012d4_en.pdf (accessed 21-05-2014).

8 Salini Costruttori Spa & Italstrade Spa v. Morocco, Decision of 23 July 2001, also available in International
Legal Materials 2003 609.

& Ibid.

% See Article 11 (1) of the MAI Draft; Article 2 of the SADC Model BIT Template; OECD Towards Multilateral
Investment Rules (1996) 165; and DTI “Bilateral Investment Treaty Policy Framework Review” 2009 30.

% Foreign investors acquire control indirectly or directly through acquisitions, mergers, subsidiaries, assets,
shares, agencies or branches, among other means, see Slaughter and May "Legal Regimes Governing Foreign
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123 Forms of FDI

This Part discusses the most common forms of FDI such as cross-border mergers and

acquisitions (M&As), Greenfield, Brownfield and Joint venture investments.
1231 M&As investment

M&As investment occurs when assets and operations of local firms are transferred to foreign
firms or when assets and operations of firms from different countries are merged to form one
new legal entity.®” This form of investment has become a primary form of international
investment.®® M&As investment accounts for approximately 60% of the world’s FDL® It is
common in South Africa.”® In 2011, Zimbabwe’s FDI from M&As stood at US$27 million of
the world’s US$526 billion.”* This form of FDI increases certainty for foreign investors and
domestic companies seeking to consolidate and expand their market positions through
international partnerships.’? The reform of global industry through M&As enables local firms
to advance their market position and enhance their competitiveness on the regional as well as
international market.”® For example, in 2010 US-based retailer Wal-Mart Stores Inc. merged
with the South African-based retailer Massmart.” Other notable international mergers include
the 1999 Rothmans of Pall Mall/British American Tobacco merger between British American
Tobacco of United Kingdom (UK), Rothmans International and Rothmans of Pall Mall Limited
of Zimbabwe and the 2001 Portland Holdings/ Pretoria Portland Cement merger between
Portland Holdings Limited of Zimbabwe and Pretoria Portland Cement Limited of South
Africa.

M&As are however likely to benefit the foreign investors’ country and result in the destruction

of the host country’s industry.” In addition, they lead to job losses, particularly when the

Direct Investment (FDI) in Host Countries" 2012
http://adid.org/sites/default/files/user/documents/FD1%20Legal%20Guide.pdf (accessed 18-05-2014).

67 See also the South African Competition Act 89 of 1998.

68 |_eal-Arcas 169.

% 1bid.

0 Muradzikwa “Foreign Investment in SADC” (2002) Development Policy Research Unit (DPRU) Working
Paper 02/67 also available at http://www.uct.ac.za/depts/dpru.

I Musarurwa “Zimbabwe Greenfield Projects Stall” The Herald (Zimbabwe), 10 July 2012
http://www.herald.co.zw/zim-greenfield-projects-stall/ (accessed 21-05-2014).

2 |bid.

78 Correa and Kumar 28.

" South African Competition Tribunal “Reasons for Decision in the Massmart/Walmart Merger” 2011
http://www.comptrib.co.za/assets/uploads/wal-mart-and-massmart-decision/73Imnov10-reasons-order.pdf
(accessed 01-05-2014).

S UNCTAD World Investment Report 2000.



domestic firm is acquired by a foreign firm.”® Against this background, most governments,
including South Africa and Zimbabwe have implemented domestic policies to regulate
M&As.”” These policies seek to create a level playing field for both local and foreign firms by
offsetting the monopolistic power of foreign firms.”® In South Africa, there is no formal
distinction between cross-border and domestic M&As.” Cross-border M&As are therefore

subject to screening and approval under the Competition Act in South Africa.
1232 Greenfield investment

A Greenfield investment is typically a horizontal form of investment that involves
establishment of a new company, enterprise or business.®® This form of investment is a
significant target of a host nation’s promotional efforts because it facilitates creation of new
production capacity, employment and transfer of technology.8* However, on the contrary, a
Greenfield investment is said to crowd out the host industry and does not contribute
meaningfully to the economic growth of the host country.®? This is because the profits from
Greenfield investment production are not channelled into the host economy, but rather
siphoned out of the host country to the investor's home economy.®® It thus provides to the
investor more autonomy and possession of the new enterprise’s capital.®* In Zimbabwe,
Greenfield form of FDI is prominent in manufacturing, mining or other physical company
related structures where no previous facilities exist.®> In 2012, the UNCTAD estimated
Zimbabwe’s Greenfield investment to be US$5.8 billion.2® Conversely, in South Africa,
Greenfield FDI is relatively uncommon as most international investments are capital-intensive

and directed towards existing sectors such as services and manufacturing.®” According to

76 Ernst “The FDI — Employment Link in a Globalising World: The Case of Argentina, Brazil and Mexico.” (2005)
Employment Strategy Paper 17.

" For South Africa, see South African Competition Tribunal “Reasons for Decision in the Massmart/Walmart
merger” 2011; Competition Act. For Zimbabwe, see the Competition 7 of Act 1998 (Chapter 14:28) (as amended);
British American Tobacco Zimbabwe (Holding) Limited (BAT) v Cut Rag Processors (Pvt) Limited (Cigarette
Distribution case).

8 1bid.

9 South Africa Competition Tribunal “Reasons for Decision in the Massmart/Walmart Merger” 2011.

8 Freenstra and Taylor International Trade (2008) 162.

81 |bid.

8 |bid.

8 |bid.

8 Ibid.

8 Musarurwa “Zimbabwe Greenfield Projects Stall” The Herald (Zimbabwe), 10 July 2012.

8 UNCTAD World Investment Report 2012.

8 Wood and Wentworth “FDI in South Africa: Promotion and Protection of Investors... and the Public Interest”
The Trade Beat, 4 March 2014 http://www.thetradebeat.com/opinion-analysis/fdi-in-south-african-promotion-
and-protection-of-investors-and-the-public-interest (accessed 01-05-2014).
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UNCTAD, the benefits®® of M&As are lower than the risks of negative effects when compared
to Greenfield investment.® In the first half of 2013, global Greenfield investment remained at

a similar level to 2012, dropping by only 4 percent.®
1233 Brownfield investment

As opposed to Greenfield investment, this is a vertical form of investment directed towards
buying or expansion of an existing local company, enterprise or business.®* Essentially, a
domestic firm is integrated into the foreign parent company or re-domiciled.®? Brownfield FDI
is the purchase of a previously constructed factory or other facility in order to use it for new
activity.® Globally it accounts for 30 percent of FDI.%* Be that as it may, it is submitted that in
the acquisition of existing domestic business, the benefits of foreign investment must be
balanced against possible risks for local employment and production. In addition, broader
economic concerns that may arise from a shift in ownership and control of successful local

firms are considered.%®
1234 Joint venture investment

Joint venture investment occurs when two or more companies come together to form a third or
separate entity and hold agreed portions of the share capital.®® Each partner thus actively
participates in the decision-making and substantially contributes to the assets and operation of
the newly formed entity.®” Joint venture investment is usually formed to reduce financial risks
in pursuing a new product or production.®® This form of investment is dominant in Zimbabwe
following the Indigenisation and Economic Empowerment Act (Indigenisation Act).%®

Recently, the Zimbabwe Investment Authority (the Authority) has reserved a number of sectors

8 The benefits include production of capital stock, transfer of technology and employment creation, and others.
See the UNCTAD World Investment Report 2000.

8 Ibid.

% UNCTAD “Global Investment Trends Monitor: Developing and Transition Economies Absorbed More Than
60 Percent of Global FDI Inflows - A Record Share - in the First Half of 2013” UNCTAD Working Paper (2013)
13.

% Freenstra and Taylor 161.

9 |bid.

9 Samuel “The Dark Side of Foreign Direct Investment: A South Africa Perspective” South Africa Institute of
International Affairs Occasional Paper 167 (2013) 7.

% UNCTAD World Investment Report 2013.

% |bid.

% Rao and Guru Joint Ventures in International Business (2009) 4.

% Ibid.

% Ibid.

% Indigenisation and Economic Empowerment Act 14 of 2007.
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of the economy!® for local investors and any potential foreign investors interested in
participating in these reserved sectors must enter into a joint venture with a Zimbabwean
citizen. However, foreign investors are allowed to take up to 35 percent shareholding of the
venture.’®t An important example of a joint venture in South Africa is the International
Automobile Components-Feltex between South Africa-based Feltex and Luxembourg-based
IAC. In Zimbabwe, the Anjin Investments enterprise between Zimbabwe-based Matt Bronze
Limited and China-based Anhui Foreign Economic Construction Group and the failed Sino-
Zimbabwe Diamonds deal between Chinese-investors and the government affiliated Zimbabwe
Mining Development Corporation (ZMDC), are among the prominent joint venture
investments. Recently the gazetted Joint Ventures Bill seeks to provide for the implementation
of joint venture agreements between contracting authorities and counterparties; and establish a

set of rules governing public-private procurement.1%2
124 Distinction between FDI and Foreign Portfolio Investment (FP1)%

Another way to define FDI is to identify what it is not.1® FDI does not include portfolio
investment and trade. Portfolio investment, as opposed to direct investment, is understood as
the minority holding of shares, bonds and other securities or equity instruments.® It is also
known as FPI or indirect investment.’®® The main differences between FDI and FPI lie in the
amount or control of the investment, the time period of investment and risk assessment. In
terms of amount of investment, FPI constitutes less than 10 percent of the shares of the
enterprise or otherwise does not give the portfolio investor the possibility to exercise effective
management of the investment.!%” Whereas, FDI constitutes at least 10 percent of the voting

power of the enterprise.®® Thus in FDI an investor directly or indirectly controls the enterprise,

190 These reserved economic sectors include the following: agricultural production of food and cash crops;
transport (buses, taxis and car hire services); retail and wholesale trade; barbershops; hairdressing and beauty
salons; employment agencies; estate agencies; valet services; grain milling; bakeries; tobacco grading and
packaging; tobacco processing; advertising agencies; milk processing; provision of local arts; marketing and
distribution. See http://www.nieeb.co.zw/index.php/sectors/reserved-sectors (accessed 02-05-2015).

101 1pidl.

102 Mandizha  “Govt  gazettes Joint Ventures Bill” News Day, 29 April 2015
https://www.newsday.co.zw/2015/04/29/govt-gazettes-joint-ventures-bill/ (accessed 29-04-2015).

103 For a detailed account on the distinction between portfolio investment and foreign direct investment, see
Sornarajah 8.

104 phelps and Alden (eds) Foreign Direct Investment and the Global Economy: Corporate and Institutional
Dynamics of Global-Localisation (1999) 46. See also Hymer The International Operations of National Firms: A
Study of Direct Investment (PhD-thesis, Massachusetts Institute of Technology, 1960) 68l.

105 eal-Arcas 167.

106 | pid.

107 Goode Dictionary of Trade Policy Terms 5 ed (2007) 336. See also Article 2 of the SADC Model BIT Template.
108 UNCTAD Training Manual on Statistics for FDI and the Operations of TNCs (2009) 35.
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whereas in portfolio investment the investor does not control it.1% In respect of risk assessment,
portfolio investors are more likely to accept high levels of risk whilst in direct investment high
levels of risk deter the investors.!¥ In regard to time period, FPI pursues short-term gains,

while FDI seeks a long-term interest in the investment.!
13 RESEARCH PROBLEM

Trade-restrictive policies are regarded as a significant impediment to the effective protection
of foreign investment in developing countries.!!? In addition, investment regulatory regimes of
various developing countries are still lagging behind in the protection of FDI.1** Accordingly,
this study seeks to critically interrogate the foreign investment regulation regimes of South
Africa and Zimbabwe. For that purpose, the research problem to be addressed is whether the
relevant investment laws and related policies serve the purposes for which they were adopted
while simultaneously providing FDI with a level of protection consistent with minimum

international standards.
14 OBJECTIVES OF THE STUDY

The principal objective of this study is to examine and assess the existing investment policy
framework of South Africa and Zimbabwe for regulating FDI. It will attempt to identify some
shortcomings of the two jurisdictions’ investment regimes that undermine the objective of FDI

protection.

It is also the goal of this study to explore the norms, standards and/or best practices of the
existing international investment frameworks. Consequently, it will examine aspects of the
relevant international investment instruments concluded at multilateral, regional and bilateral
levels. In the process, the study will assess the established and emerging international
standards, if any, of foreign investment protection. It will also ascertain some of the obligations
of South Africa and Zimbabwe and the rights of foreign investors in international investment

law.

199 Hymer (PhD-thesis, Massachusetts Institute of Technology, 1960) 68I.

110 eal-Arcas 167.

111 See generally CUTS Centre for Competition Investment and Economic Regulation Investment Policy in South
Africa —Performance and Perceptions (2003).

112 WEF Africa Competitive Report 2013.

113 | bid.
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Lastly, it is also the objective of this study to make recommendations to the policy-makers both
in South Africa and Zimbabwe for strategic refinements of the pertinent laws and related

policies in order to protect and promote FDI in their respective countries.
15 RESEARCH QUESTIONS
The study will address the following questions:

e  Whether South Africa and Zimbabwe’s investment regulatory frameworks provide

sufficient protection for FDI?

e What are the existing international regulatory regimes of FDI and what norms,
standards and/or best practices do these international investment legal mechanisms

create? And

e What are the international, regional as well as domestic obligations on South Africa

and Zimbabwe in terms of the protection and regulation of foreign investment?
16 DELIMITATION

The study will not deal with the entire FDI legal regime of South Africa and Zimbabwe. Rather,
it will focus mainly on comparable investment laws and relevant policies of South Africa and
Zimbabwe. In particular, the national investment legislations (South Africa’s proposed
Investment Bill of 2013 and Zimbabwe Investment Authority Act); economic empowerment
policies (BEE laws of South Africa and Indigenisation laws of Zimbabwe); land reform and
ownership laws; as well as the recognition and enforcement of foreign arbitral awards in both

jurisdictions.

Although a periodical overview of FDI inflow trends will be explored, it should be noted that
this study will not discuss in detail the relevant economic statistics as the study is mainly
focused on the legal protection of FDI. However, this must not be taken to imply that economic
statistics connected to FDI inflows will not be referred to at all; where necessary, especially
advancing a particular argument they may be referred to.

17  SIGNIFICANCE OF THE STUDY

Historically, under colonial domination, the people of South Africa as well as Zimbabwe were

unjustifiably dispossessed of their land and other resources without compensation.!* Given

114 Makwiramiti “In The Name of Economic Empowerment: A Case for South Africa and Zimbabwe” 2011
http://www.consultancyafrica.com/index.php?option=com_content&view=article&id=674:in-the-name-of
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that fact, the need for economic empowerment policies in both jurisdictions emanates from the
historical marginalisation of the people in the colonial era.'® Consequently, there have been

significant legislative and policy changes in these countries to address the said past injustices.

In Zimbabwe, the land reform policy was implemented as an effort to redress the imbalances
in the land holding system.!'® Though this policy was justified in the public interest, it violated

117 as well as other

property rights contained in the now defunct Lancaster House Constitution
international and regional instruments.!!® This policy was systematically accommodated in the
design and content of relevant laws and policies through constitutional amendments. The
reason was to give the government a right to acquire land from foreign owners without
compensation.!*® In addition, in 2007, the Indigenisation Act was passed into law and it
mandates all companies with a capital share above US$500 000 operating in Zimbabwe to cede

51 percent of their shares or interest therein to indigenous Zimbabweans. 2

Similarly, in 2003, South Africa introduced the Black Economic Empowerment (BEE) Act'?
as an attempt to address the exclusion of black South Africans from the main stream economic
activities during under the apartheid era.'??> The aim of the BEE programme is to moderate
economic imbalances among and within races at the same time increasing black management
and control of business in the economy.'?® Another important legislative measure in South

Africa is the proposed Investment Bill.

Be that as it may, the legislative and policy changes discussed above have created increasing
uncertainty in the protection of FDI.124 It is submitted that these policies directly and indirectly
affect the existing level of FDI protection. For instance, among the Investment Bill’s

problematic provisions are the reduction in compensation for expropriation and removal of

economic-empowermentacaseforsouthafricaandzimbabwe&catid=87:africanfinanceaeconomy&Itemid=294
(accessed 06-06-2014).

115 | bid.

116 See the Communal Land Act 20 of 1982 (Chapter 20:04) (as amended) and the Land Acquisition Act 3 of 1992
(Chapter 20:10) (as amended).

117 Chapter 3 of the Bill of Rights of the Lancaster House Constitution, 1979.

118 Article 17 of the Universal Declaration on Human Rights (UDHR), 1948 and Avrticle 14 African Charter on
Human and Peoples’ Rights (ACHPR), 1981.

119 See the Constitution of Zimbabwe Amendment (No. 11) of 1990, Constitution of Zimbabwe Amendment (No.
12) of 1993 and Constitution of Zimbabwe Amendment (No. 14) of 1994,

120 Section 3 of the Indigenisation Act.

121 Black Economic Empowerment Act of 2003.

122 Makwiramiti “In The Name of Economic Empowerment: A Case for South Africa and Zimbabwe” 2011.

123 DTI, South Africa “Rationale for BEE” 2008 http://www.thedti.gov.za (accessed 06-06-2014).

124 Makwiramiti “In The Name of Economic Empowerment: A Case for South Africa and Zimbabwe” 2011.
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government’s obligation to submit to international arbitration.*?® In Zimbabwe, despite the said
relevant laws and policies aimed at redressing the economic imbalances of the past, they
unintentionally deter foreign investors.1? It is not the purpose of this study to condemn or
oppose these laws and policies per se. Rather, it will suggest that these laws and policies should

be implemented in a rational and fair manner that compliments foreign investment protection.

The significance of this study lies in its attempt to examine the FDI regime resulting from the
said policy and legislative changes with a view to determining their compliance with the
applicable international legal standards. Its crux further lies in its attempt to assess the impact
of these changes on the quality of legal protection of FDI in the two jurisdictions. The study
will propose possible refinements to the relevant existing investment laws and policies in South

Africa and Zimbabwe that could enhance FDI protection.
18 RESEARCH METHODOLOGY

This is a desktop-based qualitative study. It will utilise both primary and secondary sources.
Primary materials will be in the form of international instruments, national legislations and
decided international and national case law on foreign investment. Secondary sources will
include textbooks, journal articles, reports, newspaper articles, critical reviews and internet

sources pertinent to the subject of foreign investment regulation.
19 CHAPTER OUTLINE
This study is divided into six Chapters.

Chapter 1 provides a succinct overview of the nature and regulation of FDI as well as related
issues. It discusses the definition of the concept of FDI from various IlAs, international
organisations and jurisprudence in the interpretation of foreign investment given that it is not
defined in any international instrument. This Chapter also discusses the common types of FDI.
It will outline the research problem, significance, objectives, methodology and delimitation.

125 See Le Roux “South Africa’s Revocation of its Bilateral Investment Treaties: Beware of Strangers Bringing
Money, Especially if you need it” 2015 South African Institute of International Affair and South African Institute
of International Affairs “FDI in South Africa: Promotion and Protection of Investors... and the Public Interest”
2014.

126 Magure “Foreign Investment, Black Economic Empowerment and Militarised Patronage Politics in
Zimbabwe” 2012 Journal of Contemporary African Studies 67-82. See also Chinamasa The Human Right to Land
in Zimbabwe: The Legal and Extra-legal Resettlement Processes (LLM-dissertation, Makerere University, 2001)
Chapter 1.
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Chapter 2 will discuss the historical background of FDI and its protection. It will also discuss
foreign investment as a necessity for developing host countries. This Chapter will conclude by

discussing the risks and challenges faced by FDI pre and post establishment in host states.

Chapter 3 will explore the existing international investment legal framework with a focus on
identifying the international norms and minimum standards on FDI protection. Those
international minimum standards will be discussed as standards for assessing domestic

investment laws and related policies.

Chapter 4 will critically examine selected investment laws and related policies of South Africa
with regard to the regulation and protection of FDI. These laws and policies include the
Promotion and Protection of Investment Bill, BEE laws, land reform policies and rules

pertaining to recognition and enforcement of foreign arbitral awards.

Chapter 5 will critically examine selected investment laws and related policies of Zimbabwe
with regard to the protection and regulation of FDI. These laws and policies include the
Zimbabwe Investment Authority Act, indigenisation laws, land reform and ownership policies

as well as recognition and enforcement of foreign arbitral awards.

Lastly, Chapter 6 will sum up the key issues and findings of the study in relation to the
objectives of the study. It will make recommendations to the policy-makers in South Africa
and Zimbabwe for policy refinements and modernisation of their investment policy framework

in line with international norms and standards.
110 REFERENCING STYLE

The referencing style employed is that of Speculum Juris, an accredited Law journal published
by the Nelson R. Mandela School of Law, University of Fort Hare. The study will not have any
intellectual property implications in terms of copyright law as all works used will be
acknowledged.

111 ETHICAL IMPLICATIONS OF THE STUDY

This study will not involve any ethical implications as questionnaires or interviews will not

form part of the study.
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CHAPTER 2
Historical origin of foreign direct investment protection
21 INTRODUCTION

This Chapter is divided into three parts. The first part briefly explores the historical evolution
of Foreign Direct Investment (FDI) as well as its regulation and protection. The second part
makes a case that foreign investment is, in fact, a necessity for developing countries enabling
sustainable economic growth and development, employment creation, technology
advancement and infrastructure improvement. To that end, the second part explores major
socio-economic benefits of FDI. Lastly, part three analyses the subject of FDI regulation from
economic, legal, development and political perspectives in order to ground a discussion as to
why there is a need for foreign investment protection in the new millennium. Significantly, this
chapter adopts an interdisciplinary approach to the analysis of law, international political
economy and international relations, hence, slightly departs from a textual-formalistic reading

and interpretation of law.
22 HISTORICAL ORIGIN OF FDI PROTECTION

The origin and legal protection of FDI has a long history.?” Providing a concise but reasonably
comprehensive account of the historical origin of foreign investment protection is thus a
difficult task. This is because there are so many events that occurred as a result of FDI
evolution. The existence of such events has given rise to a large body of jurisprudence,
particularly of a legal nature.'?® The approach followed by this Chapter is to describe the
topical events that established the basic framework of FDI legal protection. In this regard, a
brief reference will be made to the legal protection of foreign investment pre-Havana Charter,

under the Havana Charter and under the World Trade Organisation (WTQ) framework.

The development of the foreign investment field was stimulated over time by a number of
considerations including, among others, cross-border capital transfers or international activities
of Multinational Companies (MNCs).*?° The historical evolution of foreign investment was

also ascribed to MNCs’ exploration for new markets (market-seeking investment), cheap

127 5chefer International Investment Law: Text, Cases and Materials (2013) 363.

128 1pid.

129 See Wilkins “The History of the Multinational Enterprises” in Rugman (ed) The Oxford Handbook of
International Business 2 ed (2008) 5 and Buthe and Milner “The Politics of Foreign Direct Investment into
Developing Countries: Increasing FDI through International Trade Agreements?”” 2008 52 American Journal of
Political Science 741.
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labour and low production costs, exploitation of natural resources as well as the need to secure
sources of supply of raw materials, among others.*3® Though scholarly attention to investment
law was in abeyance for much of the 20™" century, there are centuries of development that have
gone into investment law and a millennium during which laws pertinent to foreign investment
activities have existed.'3! Bishop, Crawford and Reisman note the probability of investment in
ancient (pharaohs) Egypt, the Mediterranean empires as well as the ancient empires of what is
presently China, India and the Middle East.®? In the 1600s, the British East India Company
and the Dutch East India Company were identified as the first enterprises to invest abroad®
followed by the American plants set up by Colt Firearms and Ford in the 1700s.13* In addition,
in the 1800s, the Scottish Singer Sewing Machines ventured abroad and expanded rapidly due
to low labour costs and favourable foreign investment policies.’® In the early 19™ century,
portfolio investment!3® was more significant than direct investment, from an economic and
political point of view.'3” At the time, FDI was regarded as an alternative to international trade
in global production.'® In the mid-19" century, investment became increasingly important and
took its present form.™*® This was stimulated by a rapidly-increasing rate of technological
invention and the growth of corporations and other forms of business association as members
as raising, accumulating and deploying capital.**° It is important to note that in the early 19™

century, the existing FDI was mainly concerned with the exploitation of natural resources such

130 1pidl.

131 Schefer 5.

132 Bishop, Crawford and Reisman (eds) Foreign Investment Disputes, Cases, Materials and Commentary (2005)
2. For a brief history of foreign investment, see Bishop et al 2-7.

133 |bid. In the 1600s and 1700s, the Dutch East India Company and British East India Company invested in
several parts of Asia, the Indies and America. Ricken and Malcotsis The Competitive Advantage of Reigns and
Nations: Technology Transfer through Foreign Direct Investment (2011) 47.

134 Adewale Policy Determinants for FDIs in South Africa (Master of Commerce-thesis, University of South
Africa, 2008) 24.

135 pid.

136 portfolio investment occurs in many ways including securities funds or private equity and also refers to loans
and the floating of government bonds. See Leal-Arcas International Trade and Investment Law: Multilateral,
Regional and Bilateral Governance (2010) 167.

137 Riesenfeld “Foreign Investments™ in Biglieri and Prati (eds) Enclyclopedia of Public International Law (1985)
246. See also Nurse “Period Analysis and Inventory Cycles” Oxford Economic Papers 6 (1954) 203.

138 For the complementarity and substitutability of FDI and international trade, see generally Fontagné “Foreign
Direct Investment and International Trade: Complements or Substitutes?”” Directorate for Science, Technology
and Industry Working Papers (1999).

139 Bishop et al 2. During this period FDI or MNC’s activities became of great significance in international
production surpassing growth in international trade. Dent The European Economy: The Global Context (1997)
234.

140 Bishop et al 2. See also Schefer 5.
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as minerals and plantations and, occasionally, operation of public utilities.**! Immediately

thereafter FDI was targeted towards infrastructure.4?

221 Foreign investment protection pre-Havana Charter

The historical development of laws protecting investors mainly relies on looking at how the
law treated foreigners.'*® The early stages of FDI witnessed low levels of investor protection
and a significant absence of investment-related regulation and policy flexibility.'** State
investment laws and policies were restrictive towards foreign investment. 4> These restrictions
included limits on foreign ownership, performance requirements on exports, technology
transfer or local procurement, insistence on joint ventures with local firms as well as barriers
to brownfield investments through mergers and acquisitions. *® For instance, in the 1880s, the
United States (US) government authorised restrictions on foreign investment in land and
mining.!*” The development of foreign investment protection was attributed to the
consequences of the conflict between MNCs as foreign investors and host countries.*® Thus,
on the one hand, foreign investors sought ownership of FDI, no restrictions on profit
repatriation or capital controls, adequate protection on technology transfer, and well-defined
property rights.1*® Whilst on the other hand, host countries sought to maximise benefits to their
economies through the retention of MNCs’ profits within the host economy.’® The
development of foreign investment regulation was attributed to the fear that international
investors’ domination of host country’s economic sectors would diminish domestic firms’
competitiveness.® Notwithstanding national sovereignty or autonomy, foreign investors were
considered as a threat to the domestic firms since domestic firms were unable to compete

against the foreign firms with massive capital expenditures.*?

141 eal-Arcas 181.

142 Bishop et al 2.

143 Tiburcio The Human Rights of Aliens under International and Comparative Law (2001) 23.

144 Haslam “The Evolution of Foreign Direct Investment Regime in the Americas” 2010 Third World Quarterly
1187.

145 Wilkins The History of Foreign Investment in the United States to 1914 (1989) 45.

146 1pid.

147 I bid.

148 Goldberg and Kindleberger “Toward a GATT for Investment: A Proposal for Supervision of the International
Corporation” 1970 Law and Policy in International Business 295.

149 Correa and Kumar Protecting Foreign Investment: Implications of a WTO Regime and Policy Options (2003)
Xi.

150 1bid.

151 Developing countries viewed FDI from their colonial rulers as a threat to new found political independence
and was seen as an instrument for perpetuating the economic dependence of the third world. See Hansen and
Aranda “An Emerging International Framework for Transnational Corporations” 1990/1991 Fordham
International Law Journal 881.

152 | bid.
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During this period, FDI protection was only to be found in municipal laws except for cases
where international law had to address investment issues.'®® The Barcelona Traction case®™
reflected the absence of international investment law in this era. In this case the 1CJ observed
that when a state admitted foreign investments into its territory it was bound to extend legal
protection to them.> The I1CJ also stated that in the field diplomatic protection, international
law was in continuous evolution and it had to refer to those rules generally accepted by
municipal systems.'® Investor-state disputes were resolved under relevant domestic laws,
regulations, administrative decrees and others.™" International law was applied to investment
issues in the treatment of foreigners’ property by the host state, the international responsibility
of states for acts in violation of international law and the exercise of diplomatic protection by
an investor’s national state.’®® In 1907, an initial attempt was made to negotiate investment
rules on a global level through the Hague Convention Respecting the Limitation of the
Employment of Force for the Recovery of Contract Debts.'®® The Drago-Porter Convention
restricted the use of armed force for the recovery of debt.!®® In addition, this era was
characterised by a series of progressive nationalisation and expropriation of foreign-owned
property as well as discrimination against foreign investors. In respect of discrimination, host

states treated domestic investors more favourably than foreign investors.

During the first half of the 20" century, issues involving FDI became more complex to solve
on the basis of international law rules due to changes in host governments’ measures affecting
property.1®2 Foreign commercial property became the subject of expropriation and
nationalisation.%® Notable here are the historical events of the Mexican revolution, land reform
and nationalisation as well as the Central and Eastern European land reform. From the period

1934 to 1940, the Mexican government authorised a land redistribution policy through which

153 | eal-Arcas 181.

154 Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain) Second Phase, International Court
of Justice (ICJ), 5 February 1970 (hereafter “Barcelona Traction case”). See also Sonarajah International Law on
Foreign Investment 2 ed (2004) 213.

155 Barcelona Traction case paras 32-201.

156 pid.

157 |_eal-Arcas 181.

158 | bid.

159 The Hague Convention 11 of 1907 Respecting the Limitation of the Employment of Force for the Recovery of
Contract Debts was an international Convention adopted by the Second International Hague Conference October
1907 (hereafter “Drago-Porter Convention”).

160 The Drago-Porter Convention prohibited the recourse to armed force for the recovery of contract debts claimed
from the government of one state by another government on behalf of its nationals.

161 See generally Donald The Calvo Clause: A Problem of Inter-American and International Law and Diplomacy
(1955).

162 | bid.

183 | bid.
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foreign-owned land was nationalised and expropriated.*®* Mexico also expropriated all foreign
oil companies in its territory.'®® The US-Mexican Agrarian dispute saw the establishment of
the Hull Rule.!® In terms of this rule, “no government is entitled to expropriate private
property, for whatever purpose, without provisions for prompt, adequate and effective payment
therefor.”%%” Similarly, after the Second World War (WW II) the indigenous people of the
Central and Eastern European countries demanded the nationalisation and expropriation of all

agrarian land and properties owned by foreign nationals.6®
2 22 Position under the Havana Charter

The end of WW Il marked the beginning of international initiatives to protect foreign
investment.* It is noteworthy that following WW 11, property rights were enshrined in the
Universal Declaration of Human Rights,'’® the European Convention on Human Rights!’* and
its protocols,'’? the International Covenant on Economic, Social and Cultural Rights,'’® the
American Human Rights Convention!’* as well as in the constitutions of many countries. The
Havana Charter!”™ of the now defunct International Trade Organisation contained provisions

on the treatment of foreign investment but mainly dealt with international trade aspects.

164 Dwyer “Diplomatic Weapons of the Weak: Mexican Policymaking during the U.S Mexican Agrarian Dispute,
1934”2002 Diplomatic History 375.

185 1bid.

166 Dwyer US-Mexican Agrarian Dispute: The Expropriation of American-Owned Rural Land in
Postrevolutionary Mexico (2008). See also Smith “The Agrarian Dispute: The Expropriation of American-Owned
Rural Land in Postrevolutionary Mexico (review)” 2010 Journal of World History 347.

67 Guzman “Explaining the Popularity of Bilateral Investment Treaties: Why LDCs Sign Treaties that Hunt
Them?” 1998 Virginia Journal of International Law 639.

188 Hungary “Land Restitutions and Compensation Procedures in Central Eastern Europe” 2002 FIG Commission
7 Annual Meeting http://www.fig.net/commission7/pretori_2007/papers/sym_Ir_pretoria_paper_ossko.pdf
(accessed 19-04-2014).

169 | eal-Arcas 183.

170 In particular, Articles 2 and 17 of the UN General Assembly, Universal Declaration of Human Rights, 10
December 1948, 217 A (I11) (hereafter UDHR). The UDHR was proclaimed by the United Nations General
Assembly in Paris on December 10, 1948 by the General Assembly Resolution 217 A (111) as a common standard
of achievements for all peoples and all nations and it sets out fundamental human rights to be universally protected.
71 Convention for the Protection of Human Rights and Fundamental Freedoms was adopted by the Council of
Europe on November 4, 1950 to guard fundamental freedoms and human rights in Europe.

172 See, for example, Article 1 of the Protocol to the Convention for the Protection of Human Rights and
Fundamental Freedoms Paris, 20.111.1952.

173 Article 2 (2) of the International Covenant on Economic, Social and Cultural Rights, United Nations, Treaty
Series 993 3 (hereafter ICESCR). The ICESCR was adopted by the by General Assembly Resolution 2200A
(XXI) on December 16, 1966 and entered into force on January 3, 1976.

174 |n particular, Article 21 of the American Convention on Human Rights "Pact of San Jose, Costa Rica" OAS
Treaty Series No. 36; 1144 U.N.T.S 123; 9 ILM 99 (1969) (hereafter the “ACHR”). The ACHR was signed by
many countries on November 22, 1969 in San Jose, Costa Rica.

175 The Havana Charter, formerly the Final Act of the United Nations Conference on Trade and Employment was
signed on March 24, 1948. See Havana Charter for an International Trade Organisation, 24 March 1948, UN
Conference on Trade and Employment, UN.DOC.E/CONF.2/78 Sale No. 1948.11.D.4. For more information on
the Havana Charter, see Newcombe and Paradell Law and Practice of Investment Treaties: Standards of
Treatment (2009) 19.
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Articles 11 and 12 of the Havana Charter addressed aspects of FDI protection. In particular,
Article 11 (1) (b) of the Charter provided that “no member shall take unreasonable or
unjustifiable action within its territory injurious to the rights or interests of nationals of other
members in the enterprise, skills, capital, arts or technology which they have supplied.” Article
12 of the Charter stated that members “...undertake to give due regard to the desirability of
avoiding discrimination as between foreign investments.” There was a conflict between a US
proposal for the protection of foreign investors and developing countries’ proposal for the
inclusion of their right to expropriate foreign investment.}’® Consequently, the period
immediately after WW Il saw massive nationalisation and expropriation of foreign-owned
properties.!’” For instance, the case of Saudi Arabia v. Arabian American Oil Company
(Aramco)'’® and the so-called “Libyan cases” which originated from the nationalisation of

foreign investments in the oil sector after 1971.

In addition, the Anglo-lranian Qil Co case (United Kingdom v. Iran)!’® was a dispute
concerning the expropriation of oil production in 1951. During this period, fears of foreign
investment security heightened because of the decolonisation of the developing world and the
spread of communism.*8° Nevertheless, provisions on foreign commercial property in the failed
Havana Charter were incorporated into the General Agreement on Tariffs and Trade
(GATT).'8 In 1947, world leaders representing 44 countries converged at Bretton Woods to
establish the GATT, the International Monetary Fund (IMF) and the International Bank for
Reconstruction and Development (IBRD) also called the World Bank. In 1955, the GATT
contracting parties adopted a Resolution on International Investment for Economic
Development!®? in which they, inter alia, urged countries to conclude bilateral agreements to

provide protection and security for foreign investment.8

In the 1960s and early 1970s, there were several international initiatives which had a profound

influence on the development of international investment law. Despite substantial attempts by

176 Wilcox A Charter for World Trade 145-146 (1949, reprinted 1972).

177 Fatouros 1996 OECD Document 49. This led to the creation of a “New International Economic Order” a
campaign by developing countries to control MNCs, see Goode Dictionary of Trade Policy 5 ed (2007) 301.

178 Saudi Arabia v. Arabian American Oil Company (Aramco), (ILM 27 (1958)). See also Lowenfeld International
Economic Law 2 ed (2008) 475-481.

179 Anglo-Iranian Qil Co. (United Kingdom vs. Iran), ICJ Reports 1952. Other notable events are the expropriation
of Lilamco’s concessions in Libya in 1955 and the nationalisation of the Suez by Egypt in 1966.

180 Lauterpatcht “International Law and Private Foreign Investment” 1997 Indiana Journal Global Legal Studies
266.

181 See General Agreement on Tariffs and Trade, Oct. 30, 1947, 61 Stat. A-11, 55 U.N.T.S. 194.

182 Resolution on International Investment for Economic Development, 1955.

18 WTO “Trade and Investment: Agreement on Trade Related Investment Measures”
https://www.wto.org/english/tratop_e/invest_e/invest_info_e.htm (accessed 17-05-2014).

23



learned societies and individuals to codify rules which govern the international responsibility
of the host state,*®* the final Draft Convention on the International Responsibility of States for
Injuries to Aliens was only published in 1961 by Harvard Law School.’®® The 1961 Draft
Convention had a significant effect on the development of international investment legal
principles.'® In 1962, the United Nations General Assembly (GA) adopted Resolution 1803
(XVI11) labelled Permanent Sovereignty over Natural Resources, recognising the right of states
to expropriate investments in their natural resources, provided “appropriate compensation” was
paid to the foreign investors whose property was nationalised.'®” Shortly thereafter the
provision was repeated in subsequent GA Resolutions though slightly amended, particularly
the payment of compensation requirement.*®® There is a general consensus that paragraph 4 of

Resolution 1803 (X V1) constitutes customary international law.*8°

Moreover, in 1965, the Washington Convention on the Settlement of Investment Disputes
between States and Nationals of Other States (Washington Convention) was adopted and came
into effect in 1966.1%° Article 1 (1) of the Washington Convention created the International
Centre for Settlement of Investment Disputes (ICSID), an international arbitration institution
which facilitates resolution of investment disputes between international investors and host
countries themselves.’®* In 1967, the OECD had approved the Draft Convention on the

Protection of Foreign Property. Articles 1 (a) and 3 of the Draft Convention reflected minimum

184 For a literature review of the attempts to codify rules on international responsibility, see Rosenne
“Introduction” in International Law Commission (ed) The International Law Commission's Draft Articles on State
Responsibility (1991). See also First Report on State Responsibility by R Ago, Special Rapporteur, Review of
Previous Work on Codification of the Topic of the International Responsibility of States (May 1969)
AJ/CN.4/217 and Corr.1 and Add.1 Chapter 1 and International Law Commission Articles on State Responsibility:
Introduction, Text and Commentaries (2002).

185 See Harvard Law School “Draft Convention on the International Responsibility of States for Injuries to Aliens”
1961 55 American Journal of International Law 548-584.

18 Bishop et al 5.

187 paragraph 4 of the GA Res. 1803 (XVII) 1-5, UN Documents A/RES/1803), (December 14, 1962).

18 GA Res 3171, UN GAOR, 28™ Sess. Supp. No. 30, UN. Doc. A/9559 (1974), (1974) 13 ILM 328; GA Res.
3201, UN GAOR, 29™ Sess. Supp. No. 1, UN Doc. A/9550 (1974), (1974) 13 ILM 715 (Declaration on the
Establishment of a New International Economic Order); GA Res. 3281, UN GAOR, 29" Sess. Supp. No.1 UN.
Doc. A/9631 (1974), (1975) 14 ILM 251 (Charter of the Economic Rights and Duties of States).

189 See Weston ““Constructive Takings under International Law: A Modest Foray into the Problem of ‘Creeping
Expropriation’” 1975 16 Virginia Journal of International Law 103; Dolzer “Expropriation” in Bernhardt (ed)
Encyclopaedia of Public International Law (1985) 214; Dolzer “Indirect Expropriation of Alien Property” 1986
1 ICSID Review 41; Asante “International Law and Foreign Investment: A Reappraisal” 1988 37 International
and Comparative Law Quarterly 588; Sornarajah (1994); and Higgins The Taking of Property by the State: Recent
Developments in International Law (1982). Customary international law as represented by paragraph 4 of
Resolution 1803 (XVII) is discussed in Chapter 3.

190 Convention on the Settlement of Investment Disputes between States and Nationals of Other States 575
UN.T.S 159/ (1991) ATS 23 / 4 ILM 532 (1965) / UKTS 25 (1967) (hereafter the “Washington Convention™)
was adopted by the World Bank on March 18, 1965 and came into effect on October 14, 1966.

191 Article 1 (2) of the Washington Convention.
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standards of investor treatment.!®? However, this OECD Draft Convention did not receive
sufficient support from the OECD countries.!®® Additionally, in 1974 the United Nations
Economic and Social Council adopted the Transnational Corporations Code of Conduct
targeted towards addressing Transnational Corporations’ activities. Similar to the OECD Draft

Convention it suffered strong criticism from developed countries.%

Post WW I, Bilateral Investment Treaties (BITs) became the most significant source of
investment protection laws.'® BITs were typically between developed and developing
countries which established the rights and protection for investors as well as a system to enforce
those rights.’®® In addition, these treaties reinforced international principles and practices
regarding FDI.2%” These investment treaties offered foreign investors higher standards of legal
protection and guarantees for foreign investments than those available under national and
international investment laws.'®® A range of BITs under the auspices of the IMF and the World
Bank were enacted in order to provide protection for foreign investors.® BITs later spread to
Eastern and Central Europe, Asia, Africa and South America as countries in these regions were

in pursuit of foreign capital.
223 Investment protection under the WTO

Prior to the Uruguay Round investment-related issues received minimal attention.?®® Thus
GATT 1947 did not clearly address investment issues. However, despite the marginalisation

of investment issues in the GATT, the case of USA v. Canada Foreign International Review

192 See also Lowenfeld International Economic Law 2 ed (2008) 475-481.

198 UNCTC “Bilateral Investment Treaties” 1988 United Nations (Doc. No. ST/CTC/65) New York 7.

194 See generally Norbert (ed) Legal Problems of Codes of Conduct for Multinational Enterprises (1980).

195 | eal-Arcas 187. See also Buthe and Milner Bilateral Investment Treaties and Foreign Direct Investment: A
Political Analysis (2009) and Buthe and Milner “Bilateral Investment Treaties and Foreign Direct Investment: A
Political Analysis” in Sauvant and Sachs (eds) The Effect of Treaties on Foreign Direct Investment: Bilateral
Investment Treaties, Double Taxation Treaties, and Investment Flows (2009) 171.

19 See also Buthe and Milner “The Politics of Foreign Direct Investment into Developing Countries: Increasing
FDI through International Trade Agreements?”” 2008 52 American Journal of Political Science 741-762 and Buthe
and Milner “Bilateral Investment Treaties and Foreign Direct Investment: A Political Analysis” in Sauvant and
Sachs (eds) The Effect of Treaties on Foreign Direct Investment: Bilateral Investment Treaties, Double Taxation
Treaties, and Investment Flows (2009) 172. Buthe and Milner maintain that, after WW Il investment protection
rules were developed to protect investors from expropriation of property by host states.

197 Schultz, in a transmission letter to the President, argued that BITs were designed “to protect investment not
only by treaty but also by reinforcing traditional international legal principles and practice regarding foreign direct
investment.” Schultz “Transmission Letter to the President Recommending Transmission of the US-Turkey BIT,
1985 http://ankara.uembassy.gov/IRC/treaty/1985BIT.HTM (accessed 09-06-2014).

198 | eal-Arcas 187.

199 Haslam 2010 Third World Quarterly 1187.

20 Rugman “New Rules of International Investment: The Case of a Multilateral Agreement on Investment (MAI)
at the WTO” in Milner and Read (eds) Trade Liberalisation, Competition and the WTO (2002) 176.
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Act (FIRA) arose.?* In this case, the US argued, among other issues, that Canada’s
requirements under the FIRA which obliges foreign investors subject to the Act to purchase
goods of Canadian origin in preference to imported goods or in specified amounts or
proportions, or to purchase goods from Canadian sources and to manufacture in Canada goods
which could be imported were inconsistent with Articles 111 (4), 111 (5), XI and XVII (1) (c) of
the GATT.2% The GATT Panel found that Canada’s practice of local content requirements was
inconsistent with GATT Article 111: 4 on National Treatment (NT).2%® The FIRA case confirmed
that the existing obligations under the GATT were applicable to requirements imposed by
governments in an investment context in so far as such requirements discriminated between

imported and domestic goods.?%

During the Uruguay Round negotiations (1986-1994), the US proposed the application of NT
and Most Favoured Nation (MFN) principles to foreign investment.?% The proposal received
strong support from developed countries, but robust opposition from developing countries.?%
Despite these conflicts, it is worth mentioning that the Uruguay Round gave birth to the
Agreement on Trade-Related Investment Measures (TRIMs)?%” and the General Agreement on
Trade in Service (GATS)?® in the WTO context. It is important to note that the WTO does not
directly deal with investment. Rather, foreign investment is negotiated to a certain extent in the
WTO Agreements in the context of the GATT,?*® TRIMs Agreement,?!® GATS Agreement?!!
and the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs

Agreement).?!2 The GATS is not an investment agreement per se, but covers investment in the

201 Canada - Administration of the Foreign Investment Review Act (FIRA), Report of the Panel adopted on 7
February 1984 (L/5504 - 30S/140).

202 | bid.

203 | bid paras 5.4 - 5.12.

204 WTO “Trade and Investment: Agreement on Trade Related Investment Measures”.

205 Amarasinha and Kokott “Multilateral Investment Rules” in Muchlinski, Ortino and Schreuer (eds) The Oxford
Handbook of International Investment Law (2008) 125.

206 | bid.

207 Agreement on Trade-Related Investment Measures, Apr. 15, 1994, Marrakesh Agreement Establishing the
World Trade Organisation, Annex 1A, The Legal Texts: The Results of the Uruguay Round of Multilateral Trade
Negotiations 143 (1999), 1868 U.N.T.S 186 (hereafter “TRIMs Agreement”).

208 General Agreement on Trade in Services, April 15, 1994, Marrakesh Agreement Establishing the World Trade
Organisation, Annex 1B, The Legal Texts: The Results of the Uruguay Round of Multilateral Trade Negotiations
284 (1999), 1869 U.N.T.S 183, 33 ILM 1167 (1994) (hereafter “GATS”).

209 Article | and 111 of the GATT, read together with Canada - Administration of the Foreign Investment Review
Act (FIRA), Report of the Panel adopted on 7 February 1984 (L/5504 - 30S/140).

210 TRIM s are a subset of the incentives and regulations designed to influence FDI, see the Illustrative List in the
Annex of TRIMs. See also Canada — FIRA case; Appellate Body Report, India — Measures Affecting the
Automotive Sector, WT/DS146/AB/R, WT/DS175/AB/R, adopted 5 April 2002, DSR 2002:V, 1821

211 Article 11 and XVII of the GATS Agreement.

212 Agreement on Trade-Related Aspects of Intellectual Property Rights, April 15, 1994, Marrakesh Agreement
Establishing the World Trade Organisation, Annex | C, Legal Instruments - Results Of The Uruguay Round Vol.
31, 33 ILM 1197 (1994) (hereafter “TRIPs Agreement”). TRIPs Agreement encourages investors to undertake
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services trade context. Notably, Article 1 (2) of GATS differentiates trade in services into four
modes: Mode 1 deals with cross-border supply of a service; Mode 2 provision implies the
movement of the consumer to the location of the supplier; Mode 3 concerns services sold in
the territory of a member by entities that have established a presence there but originate in the
territory of another member; and Mode 4 deals with provision of services requiring the
temporary movement of natural persons. Article 1 of the TRIMs Agreement explicitly states
that the Agreement “applies only to investment measures related to trade in goods.” In 1995,
the US pushed for the adoption of a Multilateral Agreement on Investment (MAI) Draft within
the OECD framework.?® The MAI was intended to ensure a comprehensive, uniform and
systematic protection and regulation of investment at the international level.?* Following the
international Non-Governmental Organisations (NGOs) campaign against the MAI, it did not
come into existence.?!® The TRIMs reaffirmed some of the FIRA case arguments and the GATS
reiterated a number of issues on the agenda of the MAL.?*® Current foreign investment
protection rules and norms are to be found in customary international law, soft law, and
bilateral, regional and international investment agreements. The contemporary international

investment protection regime will be discussed in Chapter 3 of this study.
23  FDI AS ANECESSITY

Research on the effects of FDI has produced contradictory results.?’” Some scholars have

shown that FDI spurs economic growth in the host countries while others show no such

projects focusing on technology distribution rather than local production, see Smarzynska “Composition of
Foreign Direct Investment and Protection of Intellectual Property Rights: Evidence from Transition Economies”
(2002) World Bank Policy Research Working Paper 2786.

213 Salacus “Towards a Global Treaty on Foreign Investment: The Search for a Grand Bargain” in Horn (ed)
Arbitrating Foreign Investment Disputes (2004) 51.

214 | bid.

215 The campaign was undertaken by a large coalition of international NGOs and developing countries’
governments protesting against the negotiations of the MAI. These international NGOs and governments feared
that the MAI would give the foreign investors power to directly challenge government policies. See Khor “NGOs
in OECD Countries Protest against MAI” http://www.twnside.org.sg/title/oecd-cn.htm (accessed 19-05-2014).
For more information on the reasons why the MALI failed see Muchlinski “The Rise and Fall of the Multilateral
Agreement on Investment: Where Now?”” 2000 International Law 1033.

216 See generally Wallach Public Citizen Pocket Trade Lawyer: The Alphabet Soup of Globalisation (2005).

217 For surveys of the literature on FDI spillovers, see generally Farole and Winkler Making Foreign Direct
Investment Work for Sub-Saharan Africa: Local Spillovers and Competitiveness in Global Value Chains (2014);
Colen, Maertens and Swinnen “Foreign Direct Investment as an Engine for Economic Growth and Human
Development: A Review of the Arguments and Empirical Evidence” in De Schutter, Swinnen and Wouters (eds)
Foreign Direct Investment and Human Development: The Law and Economics of International Investment
Agreements (2013); Moran, Graham and Blomstrom (eds) Does Foreign Direct Investment Promote
Development? (2005); and Blomstrom and Kotto “Multinational Corporations and Spillovers” 1998 12 Journal
of Economic Surveys 247-277.
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effect.?!® On the one hand, the substantial foreign ownership gives rise to concerns about the
loss of sovereignty and compromise over national security.?*® The controversies over FDI
revolve around its substantial environmental damage and negative impact on working
conditions.??® For example, in Namibia, Ramatex investment had adverse effects on working
conditions.??* On the other hand, FDI has developmental impact on the host economy such as

222 economic growth and development,??® advanced technology

employment creation,
transfer,??* managerial skills?*® and national competitiveness.?? It is these and other reasons

that FDI is much needed in emerging economies such as South Africa and Zimbabwe.??’

It is submitted that the shortcomings of FDI are exceeded by its developmental effects. The
approach followed in this study is to describe the developmental impacts of FDI. To that effect,
an account of developmental and growth impacts of FDI is provided. It is noteworthy that the
objectives of the SADC Model BIT, SADC Finance and Investment Protocol (FIP) and other
SADC instruments aim to ensure that FDI contributes to the “sustainable development” of the
SADC region. The opportunity to stimulate growth and development through FDI in Sub-
Saharan Africa (SSA) has been limited, perhaps due to various determinants of FDI

218 See Lipsey and Sjoholm “The Impact of Inward FDI on Host Countries: Why Such Different Answers?” in
Moran, Graham and Blostrom (eds) Does Foreign Direct Investment Promote Development? (2005) 23-44 and
Buthe and Milner “Bilateral Investment Treaties and Foreign Direct Investment: A Political Analysis” in Sauvant
and Sachs (eds) The Effect of Treaties on Foreign Direct Investment: Bilateral Investment Treaties, Double
Taxation Treaties, and Investment Flows (2009) 171.

219 Buthe and Milner “Bilateral Treaties and Foreign Direct Investment: A Political Analysis” in Sauvant and
Sachs (eds) The Effect of Treaties on Foreign Direct Investment: Bilateral Treaties, Double Taxation Treaties,
and Investment Flows (2009). See also Leal-Arcas 178; Moosa Foreign Direct Investment: Theory, Evidence and
Practice (2002) 3.

220 Herman, Chisholm and Leavell “FDI and the Effects on Society” Proceedings of the Academy for Studies in
International Business (2004) 4.

221 Such adverse effects include, among others, forced pregnancy test for women applicants, non-payment for
workers on sick leave; very low wages and no benefits; insufficient health and safety measures; no compensation
in accidents; abuse by supervisors; open hostility towards trade unions, see Gaucho “Globalisation and its Victims:
The Case of the Malaysian Textile Company Ramatex in Namibia” 2010 http://vivaworkers.org/wp-
content/uploads/2013/02/Ramatex-article-2010.pdf (accessed 22-07-2014).

222 On the correlation between employment and FDI, see Leibrecht “How Important is Employment Protection
Legislation for Foreign Direct Investment Flows in Central and Eastern European Countries?”” 2009 17 Economics
of Transition 275-295.

223 See Farole and Winkler 1; Mann “Reconceptualising International Investment Law: Its Role in Sustainable
Development” 2013 17 Lewis and Clark Law Review 521; and Ho and Rashid “Macroeconomic and Country
Specific Determinants of FDI” 2011 The Business Review 219.

224 For a detailed analysis of the impact of FDI on technology advancement, see Borensztein, De Gregorio and
Lee “How Does Foreign Direct Investment Affect Economic Growth” 1998 Journal of International Economics
115. See also Blomstrom Foreign Investment and Spillovers: A Study of Technology Transfer to Mexico (1989).

2% See Fu “Foreign Direct Investment and Managerial Knowledge Spillovers through the Difussion of
Management Practices” 2012 49 Journal of Management Studies 970-999.

226 See generally Porter The Competitive Advantages of Nations (1998).

227 For more information on why FDI is needed in developing countries, see Farole and Winkler 7-10.
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spillovers.?? Nonetheless, benefits of FDI do not accrue automatically to the host economy
because not all foreign investments deliver spillovers.?? It is important to note that the FDI
growth-enhancing effect depends on the degree of complementarity between FDI and domestic

industry. 20

The increasing investment gap and recession in foreign aid has made developing countries to
turn to FDI as a mechanism to circumvent development financing constraints.?®! There is
empirical evidence that countries are engaging in a race to the bottom or “beggar-thy-
neighbour” investment incentive competition in an effort to lure investors.?® This is a strategy
to increase FDI inflows by removing all investment and trade restrictions thereby attracting

investors out of neighbouring countries.?

It is widely accepted for governments to provide
incentives to entice foreign investment into their countries. It is submitted that FDI is necessary
in developing economies to accelerate growth and development because these countries cannot
achieve these goals from domestic investment.?®* As a result of the FDI developmental impacts,
most developing countries have facilitated FDI inflows into their domestic industry in order to
benefit the local economy.?*® This study makes a case that South Africa and Zimbabwe need
FDI as a means to facilitate economic growth and development, create employment, improve

infrastructure as well as to promote the transfer of managerial skills and advanced technology.
231 Economic growth and development

FDI is widely viewed as one of the major contributors to economic growth.?*® However, the
economic growth impact of FDI is underexplored by legal and policy-oriented studies. Gross

228 The determinants include spillover potential foreign investors, the absorptive capacity of local agents (workers
and firms) and how these two factors interact within specific host country institutional environment as well as the
transmission channels, among others; see Farole and Winkler 31. See also Cleeve “How Effective are Fiscal
Incentives to Attract FDI to Sub-Saharan Africa” 2008 42 The Journal of Developing Areas 135-153.

229 Correa and Kumar 16.
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231 Musila and Sigue” “Accelerating Foreign Direct Investment Flow to Africa: From Policy Statements to
Successful Strategies” 2006 32 Managerial Finance 577. See also Mallampally and Sauvant “Foreign Direct
Investment in Developing Countries” 1999 Finance and Development 36.

232 1t is generally assumed that foreign investors invest in countries with lower regulatory standards and that
countries competitively undercut each other’s standards in order to attract foreign investment. See Olney "A Race
to the Bottom? Employment Protection and Foreign Direct Investment” 2013 91 Journal of International
Economics 191. For instance, the Namibian government undercut the South African standards in order to attract
Ramatex.

233 | bid.

234 See also “Africa Needs Investment Not Aid” 2014 http://www.capitalfm.co.ke/business/2014/04/africa-needs-
investment-not-aid-says-equity-boss/ (accessed 02-05-2014).

235 UNCTAD World Investment Report 2006.

2% | eal-Arcas 170. See also Trakman “Foreign Direct Investment: Hazard or Opportunity?” 2009 George
Washington International Law Review 12; Hoekman and Kostecki The Political Economy of the World Trading
System: The WTO and Beyond 3 ed (2009) 14; and Correa and Kumar Xi.
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Domestic Product (GDP) is the most commonly used tool to measure a country’s economic
growth.?” GDP is the total value of goods and services produced in an economy within a
certain period of time and can be measured by adding up all of the economy’s income,
investment, government purchases and net exports.*® The IMF has revised down South
Africa’s economic growth outlook for 2014 to 2.3 percent from the earlier forecasts of 2.8
percent due to the multiple strikes, policy uncertainty and investment constraints prevalent in
South Africa during the year.%® Zimbabwe’s economy remains unstable with an unsustainably
high external debt, massive deindustrialisation and lack of investment.?® To make matters
worse, Zimbabwe’s real GDP decelerated to 3.7 percent from an estimated 4.4 percent in
2012.2*! The New Partnership for African Development (NEPAD) seeks to achieve and sustain
an average GDP growth rate of at least 7 percent per annum in order to reduce the share of
Africans living in extreme poverty by half and attain other United Nations (UN) Millennium
Development Goals (MDGs) by the year 2015.24? In order to achieve this goal, Africa would
need huge investment injections in various sectors of Africa’s economies including agriculture,
industry, education, and health. Notwithstanding the substantive initiatives, African
governments lack adequate financing capacity to meet this goal and protect the gains recorded

in the past years in terms of growth and poverty reduction.?*3

Given that, FDI is much needed and recently it has become one of the major sources of finance
for developing countries.?** At the international level, foreign investment is regarded as one of
the main drivers of economic growth and development and complements scarce financial
resources.?*® FDI is regarded as a means to acquire additional funding and achieve economic

growth as well as alleviate poverty.?¢ FDI presence in the host economy typically increases

237 Musila and Sigue 2006 Managerial Finance 28.

238 GSee Statistics South Africa (Stats SA) “Measuring South Africa’s Economic Growth”
http://www.statssa.gov.za/articles/15%20measuring%20gdp.pdf (accessed 02-06-2014).

233 IMF World Economic Outlook (2014) 68.

240 Company closures have soared in recent years in the wake of growing economic problems. See generally
African Economic Outlook Report 2014.
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242 The eight UN MDGs are as follows: halve extreme poverty rates, achieve full and productive employment for
all, halt the spread of HIVV/AIDS or reduce child mortality, promote gender equality and empower women, achieve
universal primary education, ensure environmental sustainability, develop a global partnership for development
and improve maternal health, also available at http://mdgs.un.org.

243 UN The Millennium Development Goals Report (2013) 7.

244 Trakman 12.
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246 1t is argued that FDI significantly contributes to poverty alleviation when it is targeted at labour intensive
industries and when interactions with local firms can create spillovers. Colen and Guariso “What Type of Foreign
Direct Investment is Attracted by Bilateral Investment Treaties?”” in Moran, Graham and Blomstrom (eds) Does
Foreign Direct Investment Promote Development? (2005) 139.
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national production.?*” For example, through FDI, China has experienced rapid economic
growth and has emerged as an important trading nation in the world.?*® Most importantly,
China has recently become the leading destination for FDI flows.?*® At the same time, China
has developed as a leading investor in Africa.?*® Conversely, in respect of economic growth, it
is not the volume of FDI flows that matters, but the kind of FDI.%! The connection between
FDI and economic growth is determined by the sectors which it enters and what potential

benefits the FDI is likely to bring to the domestic economy.?

Be that as it may, the relationship between FDI, economic growth and poverty reduction is not
automatic. Therefore, host governments must develop attractive investment climates, address
economic leakages and anti-competitive practices in the investment industry, among others.?%
Otherwise host countries may not achieve sustainable economic growth and development if
they cannot ensure the participation of this significant part of the foreign investors in economic
growth processes. Additionally, the effect of foreign investment on the growth rate of the
economy is positively associated with the level of human capital.?>* Hence, the higher the level
of human capital in the host country, the higher the effect of FDI on the growth rate of the
economy.?® In line with this observation, it is reasonable for developing and emerging

economies to improve investment policies affecting FDI.2%¢
232 Technology transfer and development

Recent growth studies have shown that FDI is a significant vehicle for the transfer of
technology, contributing relatively to growth, modernisation and development.?” Thus, one of
the fundamental contributions that FDI can make to growth and development emanates from

the diffusion of knowledge and technology.?®® The bulk of FDI originates from developed
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248 Borensztein, De Gregorio and Lee “How Does Foreign Direct Investment Affect Economic Growth” 1998
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2011 South African Journal of Economics 211.
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154. See also Neuhaus The Impact of FDI on Economic Growth: An Analysis for the Transition Countries of
Central and Eastern Europe (2006) 46.
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countries which are industrially and technologically advanced.?*® Developing countries’ access
to foreign technology is an important issue that has not been adequately addressed in the WTO
agreements, despite attempts by UNCTAD to adopt the International Code of Conduct on
Transfer of Technology in the 1908s.2° Technology diffusion happens in various ways
including the transmission of ideas and new technologies, importing high-technology products,
adoption of foreign technology and conducts for the international diffusion of technology.?®*
FDI is considered to be a major mechanism through which advanced technology is transferred

to developing countries.??

In a typical model of technology diffusion, economic growth of developing countries depends
on the extent of adoption and implementation of new technologies that are already in use in
developed or technologically advanced countries.? It is submitted that the positive impacts of
technology depends as well on the particular sector and context. A country’s economic growth
and development therefore depends on its absorption capacity for superior technology.?®*
Accordingly, an introduction of technology raises the host country’s (firms’) efficiency and
facilitates development of new activities. The host country must be capable of absorbing the
technology imported by foreign firms. The assimilation of superior technology however
requires advanced human capital.?%® Be that as it may, the relationship between technology,
FDI growth and human capital suggests that growth is enhanced by a host country’s human
capital interaction with the new technology.?®® FDI brings human capital enhancement through
managerial skills, training of firms and workers, knowledge and skills.?®” A host country
therefore benefits from the transfer and use of technology, to increase the quality of
production.?®® Thus the introduction of advanced technology comes with new processes and

products for the domestic industry which implies that goods would be produced or processed
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Developing Countries: Does it Crowd in Domestic Investment?” UNCTAD Discussion Papers (2000) 146.

265 Borensztein et al 1998 Journal of International Economics 116.
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locally.?®® Hence, the contribution of FDI to economic growth occurs when there is sufficient
absorptive capability for the advanced technology in the host economy. It is also important to
note that FDI’s contribution of technology is sometimes considered to be a requirement for

investment admission.?”
233 Employment creation

Foreign investment is regarded as a significant element for employment generation.?’* For
instance, notwithstanding the negative effects thereof, the Ramatex investment in Namibia led
to the establishment of a new manufacturing export base in textiles and garments, creation of

272 It js worth

about 7 000 jobs, labour force training and the development of transport networks.
noting that achievement of full and productive employment and decent work is among the UN
MDGs.2”® In 2012, the global economic crisis substantially destabilised the employment
capacity of national economies.?’* In the first quarter of 2014, 65 percent of young people in
South Africa were estimated to be unemployed.?”® In 2012, the Zimbabwe National Statistics
(ZIMSTAT) re-defined the term “unemployment” to constitute a lack of any means of
contributing to the country’s income or GDP.?"® As a result of this, at least 3.7 million people
in Zimbabwe were estimated to be informally employed.?”” It is difficult to secure formal
employment in a rapidly de-industrialising economy.?’® Recently, the African Development
Bank stated that at “least two thirds of Zimbabwe are engaged in informal trade due to a

debilitating economic meltdown”.?”® In Zimbabwe, vending in the central business district or

towns has become the only source of income for many because unemployment, company
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correlation between FDI and employment creation, see Sprenger “Economic Globalisation, FDI, Environment
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278 See Mutsaka “Showdown: Zimbabwe Threatens to Drive out Sidewalk Vendors” Associated Press 05 June
2015  http://abcnews.go.com/International/wireStory/showdown-zimbabwe-threatens-drive-sidewalk-vendors-
31550743 (accessed 16-06-2015).
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closures and retrenchment have been the order of the day.?®® FDI not only raises the level of
investment or capital stock but also increases employment by creating new production capacity
and jobs.?8t Until 2000, Mexico experienced a period of relatively positive employment
creation due to a constant FDI inflow.?®? Greenfield and brownfield investments tend to offer
high levels of employment opportunities if implemented appropriately.?® This is because they
lead to the creation and expansion of business activities, respectively.?®* In the same way, this
would be the case with cross-border M&As and joint ventures if they result in the expansion
of the existing enterprises.?®

As discussed earlier, potential spillover FDI inevitably requires skilled human capital. In this
instance domestic labour laws regulating aspects such as the ability to hire and fire locals and
the ability to import foreign labour would also need to address this issue in the public interest.
Moreover, another strategy would be to train local labour and this is cheaper than to import
skilled labour from abroad.?® In Tiger Brands Ltd v Ashton Canning Company (Pty) Ltd, the
South African Competition Tribunal approved the merger subject to the condition that the
merging parties would not retrench more than 45 employees from the aggregate number of
employees employed by both firms immediately prior to the merger and that the merging
parties make available an amount of R2 million for the purpose of training all affected

persons.?®” There is also evidence that FDI has possible risks for local employment.23
234 National competitiveness

FDI plays a significant role in promoting the competitiveness emerging economies.?®® There is

recent empirical and theoretical literature on the effects of FDI on national competitiveness.?*°
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However, the ultimatum was eventually extended to 26" of June 2015. See Murwira “7-Day Ultimatum for City
Vendors” The Herald (Zimbabwe) 2 June 2015 http://www.herald.co.zw/7-day-ultimatum-for-city-vendors/
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288 See Jerkins 2006 15 Transnational Corporations 134-137, where FDI tends to be associated with lower rates
of employment creation than local firms in Viet Nam.
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http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1861947 (accessed 07-05-2015).
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Gugler and Brunner, in their article, provides a comprehensive conceptual framework for
assessing the effects of FDI on competitiveness.?®* For example, foreign investment has been
at the core of China’s involvement in the international production process of globalisation.?%2
Globalisation is increasingly demanding the ability of regional economies to adapt in order to
maintain their competitive edge.?®® Foreign investment enhances domestic firms’ global
production and ability to compete on international markets.?** Typically, the more FDI inflows
a country has, the more production it does.?®> This means that the country will export more of
its production thereby playing an active role on the international market.?®® FDI can increase

the capacity of local firms to export, to meet international competition.?%’

235 Infrastructure improvement

Infrastructure broadly entails the basic physical, organisational or technical structures or
services required for the operation of a society or enterprise and functioning of the economy.?%
Nevertheless, the focus of this study is limited to economic infrastructure which refers to
transportation services, electricity, water and sanitation, telecommunication services and an
economy’s capital stock that produces services to facilitate economic production. Apart from
policy, strategy and programs to promote sustainable infrastructure, FDI also plays a significant
role in improving infrastructure.?®® Several developing countries around the world have
pursued clear policies or guidelines to encourage/attract FDI in infrastructure in a bid to
develop their national infrastructure.®® Philippines and Argentina are among the most
aggressive countries in trying to attract foreign investment into their infrastructure sectors.>%

More precisely, developing economies have limited national budgets to meet the huge capital

291 Gugler and Brunner "FDI Effects on National Competitiveness: A Cluster Approach” 2007 13 International
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requirements for the maintenance and development infrastructure sector.3%? Africa, among
other developing regions already faces a fundamental infrastructure gap at both national and
regional levels.3% Without filling that gap and promoting economic integration, Africa will
struggle to benefit from the eventual global recovery.®® To achieve this goal, African
governments must implement adequate policies that enable space for infrastructure
investment.3® The World Bank estimates that, on average, developing countries invest
annually 3 to 4 percent of their GDP in infrastructure.3® Yet they are supposed to invest an
estimated 7 to 9 percent to achieve broader economic growth and poverty reduction goals.>"’

24  RISKS FACED BY FDI

Some scholars argue that FDI has substantial adverse effects on employment,3® income
distribution®®® as well as national sovereignty and autonomy.!° The fear of such adverse effects
has often led to nationalisation or expropriation of foreign commercial property®!! and
imposition of restrictive fiscal and legal policies aimed at lessening the interference of foreign
investors in domestic matters. 32 In other words, foreign investors are obliged to rely on the
host country’s laws and related policies which exposes them to a number of risks. These risks
include breach of investment contracts, arbitrary expropriation, unfair taxation, political and
economic corruption and revocation of licences, inequitable dispute settlement mechanisms,

and performance requirements, among others.'® For example, Zimbabwe’s hyperinflationary
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rates, general strikes, continuing high budgets, land tenure uncertainty and economic
instability, among other issues, have been challenging the continuation of a significant number
of foreign investments in the country. Investment instruments do not only protect and promote
foreign investment, rather they also have an objective of minimising risk and loss in the event
of expropriation and submission of investment disputes.!* Most investment instruments
commonly address the following issues: conditions for foreign investors in the host state;
standards of treatment of foreign investments; expropriation and methods for resolving

investment disputes; currency transfers; performance requirements and others.3%®
241 Political risks

Political risks comprise of political actions which interrupt sales or cause harm to foreign
commercial property or personnel which risks include riots, operational restrictions impeding
the ability to conduct business and governmental takeover of property.316

2411 Expropriation of investments without compensation

Expropriation leads to transfer of property rights.3'” It may either be direct/de facto or
indirect/de jure. De facto expropriation occurs when a state procures property owned by an
investor located in the host country and the deprivation of property is attributable to the host
state.>!8 De jure expropriation is the more common form of expropriation and occurs when the
state interferes in the use of the investor’s property or the benefits, even where the property is
not seized and the title to the property is not affected.®!® For instance, when governmental
measures force an investor to flee the country, denying him or her access to his funds or profits,
or compelling him to sell or transfer it at an unfairly low price.3? States enjoy the right to

expropriate investors and regain ownership of industries as part of their territorial and economic
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320 OECD 2004 International Investment Law 3-4.

37



sovereignty.3?! It is one of the main political risks faced by FDI.3?2 Governments are permitted
to expropriate whenever a national imperative arises but they must act in accordance with right
procedures and rules as well as subject to adequate and effective compensation.®* In 2000,
amendments to sections 16 and 17 of the Zimbabwean Constitution®?* and subsequent
amendments to the Land Acquisition Act (LAA) authorised the expropriation of foreign owned
land.3% These amendments imposed no obligation on the government to pay compensation to
foreign land owners except for land improvements. In addition, these amendments made it
difficult for the foreign land owners to appeal on the ground that the compensation was unjust.
In similar vein, the Economic Freedom Fighters (EFF), a new political party, is advocating for
the expropriation of land without compensation for equitable redistribution among both white
and black South Africans.32®

Regulatory expropriation is a notion of international investment law which makes the potential
for conflict between investors’ rights and regulatory autonomy clear.®?’ The Hull standard on
expropriation requires “prompt, adequate and effective compensation”.3?® At the same time,
other standards provide for a “just, full, reasonable or fair and equitable compensation”.®?° In
the ConocoPhillips Petrozuata case,®® the ICSID Tribunal declared that the host country is
bound to pay compensation to the foreign investors who lose their property to expropriation.

According to the UNCTAD Investment Policy Monitor 2014, a number of developing countries

321 Sornarajah 97. See also Dolzer and Schreuer 89; Subedi 121; De Sanchez v. Banco Central de Nicaragua 770
F.2d 1385, 1397; AMCO v. Indonesia (Merits) 89 ILR, paras 405 and 466.

322 Investment Climate Advisory Services of the World Bank Group Investment Law Reform: A Handbook for
Development Practitioners (2010) 46.

323 | bid 46.

324 Constitution of Zimbabwe Amendment (No. 16) Act 2000.

325 Land Acquisition Act 3 of 1992 (Chapter 20:10) (as amended).
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have opened up their economies and dismantled regulatory barriers to foreign investment and

adopted policies to protect against expropriation of investment.33!
2412 Political instability and corruption

Political corruption, instability and violence are among the attributes that shape political risks
faced by foreign investors in the host country.®*? Modern political risk is “highly complex and
multi-dimensional.”®® It includes among other things international wars, economic sanctions,
terrorism, government instability, state failure, creeping expropriation and breach of
investment contracts, repatriation restrictions or discrimination.®** Nevertheless, the
Convention Establishing the Multilateral Investment Guarantee Agency (MIGA) provides for
political risk insurance of inward FDI. The MIGA political risk insurance protects foreign
investments against the risks of transfer restrictions, expropriation, and breach of investment

contracts, war, terrorism and civil disturbance, and disrespecting financial obligations.3%®
242 Fiscal risks

Fiscal risks encompass economic and financial challenges which are faced by foreign investors
such as economic corruption and instability, unfair taxation, foreign exchange rates
fluctuations, and repatriation of profits, among others.3¥ In the 1980s the South African
Financial Rand system provided for two exchange rates for the rand, one for current account
transactions and one for capital account transactions for non-residents.®*” Foreign investments
in South Africa could only be sold for financial rand and limitations were placed on the
convertibility of financial rand into foreign currencies.®*® In terms of this policy, foreign
investors could repatriate the majority of their South African investments through the
commercial rand.®* Similarly, from 2000 to 2008 Zimbabwe's exchange rate policies made it

difficult for foreign investors operating in Zimbabwe to obtain foreign currency.3*® Despite

331 UNCTAD Investment Policy Monitor 2014 available at http://unctad.org/en/pages/publications/Investment-
Policy-Monitor.aspx (accessed 29-11-2014).
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133.
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337 Jonsson “Inflation, Money Demand, and Purchasing Power Parity in South Africa” IMF Staff Papers (2001)
244,

338 Roux Everyone's Guide to the South African Economy 8 ed (2005) 124.
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remonetising the economy and other benefits, the multi-currency system in Zimbabwe still
poses a number of challenges to foreign investments in Zimbabwe.?*! To make matters worse,
prices and wages are agreed to in US dollars whilst South Africa is the country of origin of

most capital inflows into Zimbabwe.34?

Economic corruption is another important fiscal challenge faced by foreign investments.®*® For
example, in an unreported case, a Zimbabwean national who had formed a joint venture with a
Singaporean investor, defrauded his foreign partners of mining equipment worth US$2.5
million.®** Moreover, foreign investors may be compelled to pay higher tax than domestic

investors.34°

243 Legal risks

Legal risks faced by foreign investors consist of among other challenges, discrimination, and
breach of investment contracts, changes to domestic investment regulatory frameworks,
inequitable dispute settlement mechanisms and bureaucratic approval procedures. The first step
in the foreign investment process is entry and establishment of the investment. Notwithstanding
any overriding treaty obligations, the host country has the discretion to enforce the rules
regarding entry and establishment of foreign investment.3* This is consistent with the assertion
that host states are free to allow or prohibit the entry and establishment of aliens including
traders and foreign investors in their territory in general.>*” Approval or admission procedures
relate to the granting of licenses and the entry and establishment of foreign investors.3*® Foreign
investors however are likely to experience complex bureaucratic and approval procedures prior
to granting of licenses and establishment.®*® In most countries, investment institutions facilitate

investment licensing and approval procedures. In Zimbabwe, section 6 and 7 of the ZIA Act
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gives the ZIA Board, the responsibility to approve investment proposals by potential domestic
and foreign investors in Zimbabwe. In South Africa there is no uniform framework under which
inward FDI is assessed but investment approval is given by the Minister of Finance.®*® It is a
common cause that complex admission procedures deter foreign investors.®! In 2013,
Mongolia adopted a law on investment that reduces approval requirements and applies to both
domestic and foreign investors.>? Burundi also adopted a mining law in 2013 which simplified

entry procedures and strengthened FDI protection.3
2431 Investor-state dispute settlement mechanisms

Usually investor-state disputes involve breach of investment contracts, de facto expropriation,
revocation of licenses or permits, wrongful criminal prosecution, land zoning decisions,
invalidation of patents, among others.*** In Ambiente Ufficio S.P.A. v. Argentine Republic
(formerly Giordano Alpi)®**® it was observed that an array of investment agreements require
investor-state disputes to be litigated before the domestic courts before being pursued through
international arbitration. Generally, the investment dispute settlement mechanism is complex,
has limited remedies and the interests and needs of all parties are unlikely to be addressed.
Foreign investors often tend to be concerned that they will not receive equal treatment before
the domestic courts of a foreign country, particularly where they are in a dispute with the host
government.3%® In Mike Campbell (Pvt) Ltd v. The Republic of Zimbabwe, **’ the foreign land
owners in Zimbabwe challenged the lawfulness of the expropriation without compensation
authorised by the Zimbabwean Constitution. The SADC Tribunal ruled in favour of the foreign
land owners but Zimbabwe, despite being a signatory to the SADC Treaty creating the
Tribunal, refused to abide by the judgment.®*® Similarly, in Funnekotter v. The Republic of

Zimbabwe,®° the ICSID Tribunal ruled in favour of Dutch investors and granted them
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compensation. These foreign investors had challenged the land reform policy of Zimbabwe and

alleged that it violated provisions of the Netherlands-Zimbabwe BIT.36°

In Omer Dede and Serdar Elhiiseyni v. Romania,®®! it was opined that foreign investors enjoy
the right to submit relevant disputes to international arbitration. However, this right is in many
cases denied by host states. For instance, under section 11 of South Africa’s proposed
Investment Bill, foreign investors will only have recourse to South African courts, domestic
arbitration or the mediation services of the DTI, once the bill becomes law.3? Foreign investors
from countries not covered by BITs such as the US and Japan will only have recourse through
South African courts.®®3 Another challenge that investors face in the arbitration of investment
disputes is the host country’s refusal of the arbitral tribunals’ jurisdiction.®* In Mike Campbell,
Zimbabwe rejected the judgment because it claimed that it had withdrawn from the SADC

Tribunal’s jurisdiction.
2432 Breach of investment contracts

Investment contracts comprise all kinds of contracts for making a foreign investment such as
M&As, joint ventures, Greenfield and Brownfield investment contracts.®® In 2013 at least ten
cases were brought before the ICSID by investors challenging the unilateral cancellation or
breach of investment contracts by host states.®®® Notably, Zimbabwe’s land reform violated the
provisions of the Netherlands-Zimbabwe BIT. Similarly, the amendments to the Mineral and
Petroleum Resources Development Act (MPRDA) violated South Africa-Italy BIT’s right to
fair and equitable treatment and the right to protection against expropriation.®®” The
consequences of this breach would involve the operation of a customary international law (CIL)

principle that agreements are to be honoured (pacta sunt servanda) which would constrain a
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state party from altering unilaterally the terms of a relevant agreement.3%® This CIL principle
demonstrates that contracts or treaties are laws with a binding force between parties and
requires that every contracting party keep his promise and fulfil his or her obligation.3®® Section
326 (1) of the Constitution of Zimbabwe3"® and section 231 of the Constitution of South
Africa®’! treat CIL as part of domestic law to the extent of its consistency with these
Constitutions and Acts of Parliament. The pacta sunt servanda principle is embodied in Article
27 of the Vienna Convention on the Law of Treaties (VCLT).3"2

2433 Performance requirements

Performance requirements refer to measures which are adopted by the host state requiring
foreign investors to fulfil certain requirements as a condition of either investment approval, or
as a condition for the enjoyment of certain advantages.®”® These requirements include, among
others, local content requirements, foreign exchange neutrality, export control, requirement to
transfer technology, employment performance and requirement to establish a joint venture with
domestic participation.3’* Despite the fact that these requirements are aimed at ensuring the
development of the host nation, they are somewhat restrictive on foreign investors.®”® In the
FIRA case, section 2 of Canada's Foreign Investment Review Act (FIRA) required the
Canadian government to review foreign direct investment proposals under a set of factors and
permit entry only if the reviewing body determined that the investment proposal was of
significant benefit to Canada. The FIRA imposed a local content requirement on foreign
investments requiring them to purchase Canadian goods instead of importing goods of their
choice.3"® Since some of such requirements have the effect of distorting international trade
and/or investment, efforts have been made to regulate such measures through the TRIMs,
GATS and TRIPs, among others.
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2434 Discrimination

Foreign investors also face discrimination. The Pope & Talbot v. Canada®’ tribunal stated that
in investment context, the concept of discrimination has been defined to imply unreasonable
distinctions between foreign and domestic investors. Foreign investors can be discriminated
against investors of the host state or investors of other states. In other words, foreign investors
are treated less favourable than nationals of the host state or investors of other states in like
circumstances/situations.®”® A discriminatory measure is illegal if it singles out a specific
person or group without a reasonable basis.®”® Be that as it may, a discriminatory measure
rationally connected to a legitimate goal of policy is permissible.>® In Cross-Border Trucking
Services (Mexico v. US),*®! the panel mentioned that differential treatment should be no greater
than necessary for legitimate regulatory reasons such as safety and that such different treatment
be equivalent to the treatment accorded to domestic investors.

382 383

In investment practice, discrimination is mostly based on race,*® ethnicity®® and nationality.
For instance, in Mike Campbell v. Zimbabwe, the applicants alleged that the expropriation of
land authorised by the Constitution of Zimbabwe Amendment No. 17 was discriminatory on
the basis of race in that it was only directed towards white farm owners. The applicants argued
that the action of Zimbabwe “in expropriating land for resettlement purpose has been solely or
primarily on consideration of race and ethnic origin ... In reality it was aimed at persons who
owned land because there were white. It matter not whether they acquired the land during the
colonial period or after independence.”®® Foreign investors may experience discrimination
during the pre or post establishment phase. Most host countries impose a number of specific
economic, social fiscal or environmental conditions on foreign investors that exists at the time

of entry and/or throughout the subsequent life of the investment.
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With regard to discrimination based on nationality, the ADC v. Hungary3® tribunal considered
that Hungary’s action of nationalising foreign company only and not competing national
company was discriminatory. Another notable example of discrimination based on nationality
is the differential treatment of Jewish-owned property in Germany by the Nazi regime.®®’ In
the 1930s, the Nazi regime implemented discriminatory measures against the Jewish investors
in Germany.>® The discriminatory measures were designated to eliminate foreign nationals in
the local economic activities of Germany.3°® These measures included, inter alia, the
prohibition of Jewish property owners from taking advantage of property deductions,
negotiating loans, contracts and mortgages.>*° The Nazi regime also implemented tax measures
on Jewish-owned property which amounted to at least 20 percent of their respective assets.**
Finally, in 1941, the Nazi regime authorised mass expropriation of Jewish property in

Germany.39

International law prohibits such discrimination.®®® General standards of treatment (NT and
MFN) are commonly found in BITs and 11As and they require investments to be accorded fair
and equitable treatment. For example, Article 3 (2) of the BIPPA provides that state parties
shall accord to investments and returns of investors from the other party treatment not less
favourable than that which they accord to investments and returns of their domestic investors
or third state. In addition, Article 3 (3) of the BIPPA provides that state parties shall accord to
investors of another state party, treatment not less favourable than that accorded to their
domestic investors or any third state.

25 CONCLUSION

From the above analysis, it may be argued that the historical evolution of FDI is to be ascribed
to transfers of capital, the free movement of capital flows across borders and MNCs’ cross-

border activities, the search for new markets, cheap labour and lower costs of production
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among others.3** The history of FDI protection moreover shows that in the early stages of the
development of the FDI phenomenon there were low levels of protection afforded to
investors.3*® As foreign investment began to expand and the tension between investors and host
countries intensified, FDI protection began to shift from national to international law.3%

FDI has been identified as a vehicle for economic growth in developing countries because it is
the major source of funding. It spurs economic growth and development, stimulates domestic
production, competition and international competitiveness through the transfer of
technology.3®” Additionally, it has been shown to facilitate the transfer of knowledge as well
as spurring economic growth and creating new employment opportunities.®® Simultaneously,
it seems logical that FDI contributes to the integration of developing countries into the global
economy through the transfer of advanced technology that enhances domestic production,
international competitiveness.®*® The appreciation of the benefits of FDI inflows and the
widespread adoption of development strategies based on increased integration in the world
economy has resulted in the proliferation of a significant drive by host countries to actively
seek out FDI through the liberalisation of their investment policies and offering favourable

conditions for foreign investment.*®

The above analysis indicates that increased FDI does not necessarily imply higher economic
growth. Seeing that not all FDI contributes to employment creation or growth and development
among other things, the host countries should encourage FDI in those sectors that are promising
for sustainable economic and employment growth and discourage strong fluctuations of short-
term non-productive investment.*! The international and regional legal issues revolving
around foreign direct investments reflect the different interests of the host state and the foreign
investor in this context. International investment law aims at striking a balance between
legitimate regulatory concerns and the exercise of territorial sovereignty through the state on
the one hand and the interests of the investor regarding legal stability and profit-maximisation
on the other hand.*%? In the past, conflicts often arose due to expropriation and nationalisation

of the investors’ property or as a result of generally unstable legal conditions. Traditionally,
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international investment law is aimed at the protection and promotion of foreign investment.
To date various standards for investment protection have developed across the world. It is to

those investment protection standards that this study now turns.
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CHAPTER 3
International standards on foreign investment protection
31 INTRODUCTION

International investment law has become one of the most rapidly developing areas of
international law.*%® The rapid expansion of global investment law is aided by the proliferation
of international investment agreements (I1As), bilateral investment treaties (BITs)*%* and
regional agreements*® or free trade agreements (FTAs) containing investment provisions.4%
Today, the international investment framework consists of more than 3 400 investment treaties
including BITs and regional agreements or FTAs.%” History has already shown that one of the
fundamental drivers of investment protection treaties has been the desire of developed, capital-
exporting states to ensure the legal protection of their nationals who were investing in
developing, capital-importing states.*® However, there is no single instrument on the
international plane that broadly captures substantive rules on investment protection.*®® This
suggests that there is no comprehensive and authoritative treaty of universal application that
subjects all states to the same standards of investment protection. Rather, international rules
and norms on investment protection are multi-faceted and multi-layered. Suffice to say that the
existing international investment legal framework comprises of various rules and norms that

probably differ in scope, purpose and interpretation.*
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The aspiration for universal application of investment standards is somewhat contentious in
international law. This is because investment treaties, as highlighted in Chapter 2, are
sometimes considered by developing economies as instruments of hegemonic domination of
developing countries by developed countries.*'! In addition to the foregoing, majority of
international investment treaties make no reference to developmental provisions which
presents a challenge to adopting a multilateral approach to standards. However, this approach
if taken in light of the balanced approach adopted by the International Trade Organisation
(ITO) could be feasible as a developmental clause would allow for a special but differential
application of minimum standards.**2 Moreover, it is submitted that international economic law
is dominated by neoliberal ideology**® which means that the developmental objective is a
secondary issue.*** As a result of the above, developing states appear to consider BITs and
investment related regional instruments as more important because they seem to strike an

appropriate balance between investment protection and developmental objectives.*!®

Against this background, providing a comprehensive summative account of the international
legal framework for the protection of FDI is a strenuous undertaking. The approach adopted in
this Chapter is to identify and discuss selected voluntary, binding and non-binding rules that
constitute the basic international legal framework governing the field of FDI protection. In
essence, the discussion in the present Chapter intends to establish the minimum international
standards on specific issues of foreign investment protection in the new millennium. In
particular, it focuses on international rules and norms relating to the admission,
nationalisation/expropriation and treatment of foreign investments, performance requirements
and investment dispute resolution. Modern international investment law has developed through
along way to achieve its primary goal which is to provide the protection of FDI under minimum
standards.*'® On this basis, there are specialised treaties and case law on foreign investment
that provide important guidance as to the correct interpretation of such particular standards of
FDI protection. In that sense, it is appropriate to carefully examine the provisions of such
treaties or case law. As a result, in appropriate cases, this Chapter explores the development of

the said minimum international standards on investment protection.
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Similar to other areas of international law, international investment law derives from treaties,
customary rules, general principles of law and dispute settlement rules.**” There is no doubt,
therefore, that the sources of public international law embedded in Article 38 (1) of the Statute
of the International Court of Justice (ICJ) are significant rules that shape the subject of
international investment law. In addition, the modern development of international law has
seen the emergence of other important sources of international law such as, inter alia, soft
law,*'® peremptory norms (jus cogens/obligation erga omnes)*® and a system of higher
norms.*?% It is worth mentioning that international human rights law as well as principles of
equity, fairness, justice and non-discrimination of public international law are also foundations
of international investment protection law.*?! Ratner and Slaughter opine that international law
IS no more or less than the rules to which states have agreed through treaties, customs and
perhaps other forms of consent.*?2 As a result, this Chapter presents minimum global standards,
norms and/or best practices on investment protection in the form of international agreements
or conventions, customary international law (CIL), general principles of law, judicial decisions

or soft law.

It should be noted that this study seeks to provide an argument as to why uniform or minimum
international rules governing the protection of foreign investment are necessary. The argument
lies in economic advantages for developing and developed states that stem from uniform
structures protecting FDI. The other basic motive of the argument is the establishment of legal
certainty in the legal protection of FDI. It is submitted that minimum international rules can
lock states into a governance system that prevents them from taking measures that negatively
affect not only national economy but the economies of other countries or even destabilise the

global economic system. Thus investment treaties are not about domination of developing
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countries by developed countries, but establishing a regime that is conducive to creating
economic growth as well as generating welfare in and among capital-exporting and capital-

importing states.*?

The principal objective of this Chapter is to discuss minimum international investment rules as
standards for interpreting domestic investment law and related policies of South Africa and
Zimbabwe. In addition, global investment regimes are examined as a foundation for norms,
standards and/or best practices upholding key foreign investment safeguards in South Africa
and Zimbabwe. Accordingly, this Chapter provides a background within which Chapters 4 and
5 will be evaluated and understood. The questions to be addressed in this Chapter include:
firstly, what are the existing international regulatory regimes of foreign investment protection
and how adequate are they for foreign investment protection? Secondly, what norms, minimum
standards and/or best practices do these international investment legal mechanisms create in
foreign relation to investment protection and regulation? Lastly, what are the international and

regional obligations on South Africa and Zimbabwe regarding the protection of FDI?

The Constitutions of South Africa®?* and Zimbabwe*? confirm the application of international
rules in their municipal laws. It is for this particular reason that international rules and norms
of foreign investment protection will be used to evaluate the investment and related policies of
South Africa and Zimbabwe. By making reference to foreign, voluntary and non-binding norms
on FDI protection, it is sought to determine whether there may be any lessons which may be
learnt from the application of those standards and/or best practices. Non-binding and voluntary
investment rules may have an influence on foreign investment protection and regulation.*?®
Whether it would be appropriate to consider or apply such international standards of investment

protection in South Africa and Zimbabwe is a question that this study seeks to address.

32 INTERNATIONAL PRACTICES ON ADMISSION OF FOREIGN
INVESTMENTS
Admission of investment is generally the pre-establishment phase when an investor seeks entry

or access into the territory of the host state.*?” Historically, rules on the entry of foreign
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investors were achieved through national immigration laws because there were no specific
rules on foreign investment.*?® Currently, the measures on the admission of FDI are commonly
found in 11As and BITs. This may mean that state rights and obligations to admit FDI within
its territory are the result of the treaties and other international law instruments to which a
particular state is part.*?° This does not mean to say CIL is irrelevant in respect of admission
of investment. Rather CIL accords to the state an absolute and sovereign right to control the
entry of foreign investors.**® Thus host states retain a CIL sovereign right to determine the
admission of foreign investment into their respective territories. In most cases host states admit,

exclude or admit FDI into their territories subject to conditions.

In recent BITs or IIAs practice, states, especially developing countries, exercise the right to
admit FDI with a motive to promote national economic or other public policies.**! This possibly
means that FDI can be admitted subject to specific conditions such as, inter alia, joint ventures
with domestic investors, technology transfer, employment of local personnel, research and
development, local equity participation,**? utilisation of local resources and other performance
requirements. In principle, this is contrary to the general international rule of investment
liberalisation that requires a host country to refrain from applying restrictive measures to the
entry of foreign investment irrespective of whether or not they are discriminatory.**® For
instance, Article Il of the WB Guidelines provide that member states will advance the
admission and establishment of investments by foreign investors and avoid making
complicated procedural regulations for or imposing unnecessary conditions on the admission

of such investments.*3*
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Most investment treaties declare the need to admit investment “in accordance with laws and
regulations of the host country.”**® This provision is recognised in Article 2 (1) of Annex 1 of
the SADC FIP which provides that states shall admit investment in accordance with their laws
and regulations. This approach is likely to put restrictions on the establishment and structure
of ownership as well as future operations and management of foreign firms.**® In present times,
developing countries complement such a flexible principle because it allows them to admit FDI
along with their respective national development goals and broad notion of national security
especially in areas of critical interest to states.**” The notion of regulating and admitting foreign
investment “in accordance with the laws of host states” give admitting states autonomy over
FDL. It should be noted that states are however required to apply such domestic rules of law in
good faith and not arbitrarily.**® The WB Guidelines urge member states to apply, bona fide,
guidelines in the admission of foreign investment without prejudice to the binding rules of

international law.*%®

The sovereign right of states to determine, regulate or control the admission of investment has
been limited in present investment practice.**® In fact, such a sovereign right is affected by
variables such as, inter alia, general principles of national treatment (NT) and most favoured
nation (MFN) or investment liberalisation provisions, transparency of regulatory controls as
well as exceptions and derogations to treaty-based rights of entry and establishment.*4
Conventionally, principles of NT and MFN in investment law are applied post-establishment
of FDI. Under general international law, host states are required not to discriminate against

investors from other state parties when admitting investment.*4? But this position seems to have
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shifted in the new millennium as some BITs and 11As, particularly those signed by US, Canada
and Japan among other states, have extended such standards to the pre-establishment phase.
This could be a result of the growing pressure to incorporate investment liberalisation
guarantees into investment treaties.**® Such treaties do not contain a requirement for admission
of investment in accordance with host state law. NT and MFN principles require states to grant
prospective foreign investors a treatment not less favourable than that accorded to domestic
nationals or nationals of the most-favoured nation in like circumstances, respectively.*** For
example, the OECD’s Multilateral Agreement on Investment (MAI) Draft** incorporated NT
and MFN principles in both pre- and post-establishment phases. Another notable example is
Atrticle 11 of the General Agreement on Trade and Services (GATS)*® which applies an MFN
standard to both pre- and post-establishment in all services sectors unless an exception is
contained in the country’s MFN exemptions. As one would expect, the application of NT and
MFEN standards in pre-establishment stage has implications of limiting host countries’ right to

admit or not admit FDI on the basis of their own national policies.

321 International treaty models on admission of investment

UNCTAD has identified five practices or models that have mutually evolved in the present
international investment treaties resulting from increasing pressure to liberalise investment.*4’
The five models include: investment control; selective liberalisation; regional industrialisation
programme; mutual NT and combined NT and MFN. The said models present a point from
complete state control over entry and establishment on the one hand, to entry and establishment
rights subject to limited exceptions, on the other hand.**® It should be noted that these models
are merely international legal and policy options surrounding the admission and establishment

of FDI in host countries. Perhaps more importantly is that these models may play an
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educational role suggesting to governments various possible approaches that are generally

acceptable.

3211 Investment control

The investment control model concedes restrictions and control on the admission of foreign
investment in accordance with the host country’s laws and regulations.**® Article 2 (1) of the
SADC FIP reflects the investment control model. In this model, the host country has the
discretion in deciding whether and on what conditions FDI may be admitted into its territory.
Investment control model retains the host state’s sovereign right, under CIL, to control the
entry and admission of foreign investment within its territory.*>° Investment control provisions
are common to most BITs and 11As.*! The WB Guidelines affirm state investment control and
assert that each state retains the right to make regulations to govern the admission of foreign
investments.*>? The restrictions imposed by a host country in exercising the right of control to
admit FDI may comprise of absolute restriction or limits on foreign presence or may involve

discretionary authorisation, registration and reporting requirements.*3

3212 Selective liberalisation

The selective liberalisation model is suitable “where states do not wish to liberalise across the
board but wish to follow controlled and industry-specific liberalisation in exchange for
equivalent action by other states, where, after negotiation, it appears useful to do so.”*** The
selective liberalisation approach is well explained in Article XVI of the GATS. The Article
articulates that a right of establishment exists where a member state makes specific
commitments on market access. Thus, a member state is proscribed from imposing specific
listed restrictions on the supply of services except where it explicitly specifies that it reserves
such limitations. As a result, in the absence of an express reservation or limitation, the member
state cannot impose certain restrictions.*®® Article XVI of the GATS clarifies that the recipient

state has considerable discretion in controlling the breadth of its market access commitments,
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and that it may expressly reserve powers to limit the mode of supply; there is no general
obligation to remove all barriers concerning the entry and establishment of service providing
firms.*® GATS members are obliged to do no more than set out the specific market access
commitments that they are prepared to undertake in a schedule drawn up in accordance with
Article XX of the GATS.*’

3213 Regional industrialisation programme

The regional industrialisation programme model entails the establishment of industrial
integration programmes or organisations aimed at the participation of foreign investors of
member countries.**® These regional organisations are achieved, inter alia, through industrial
programmes and other means of industrial integration, which include industrial integration
programmes aiming at the participation of at least four member countries, and which may
involve the location of plants in countries of the sub-region.**® These are corporations
established in a member country by investors from two or more member countries, which are
accorded rights of entry on the basis of national treatment in all member countries.*®® Within
such integrated organisations, restrictions on freedom of establishment of investment are
removed for investors of member states. Such favourable treatment is not normally available
to investors of third parties.*®® This model has been adopted by many international
agreements.*®? Article 101 (1) of the COMESA Treaty states that “the member states shall
promote and encourage the establishment of multinational industrial enterprises in accordance
with the laws in force in the member states in which such enterprises shall be established,
having regard to the economic conditions and priorities of the particular member states

concerned.”

3214 Mutual NT
Similar to the regional industrialisation programmes model, the mutual NT model is based on
preferential rights of entry and establishment for investors from other member states.*¢® The

latter model differs however from the former model in that it offers general rights of entry to
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all investors from other states.*®* Rights of entry are thus accorded on the basis of NT in all
member countries. This may mean that restrictions on the entry and establishment of nationals
from member states are prohibited.*®> This model has been embraced by many states,
particularly member states of the European Community (EC) Treaty,*®® and the two OECD

Liberalisation Codes.*¢’

It is worth mentioning that a member state is not prevented from
imposing restrictions on grounds of public policy, national security or public health.*®® This
may mean that a host state can impose restrictions on the entry and establishment of foreign
investment on selected industries or sectors based on public policy, national security or public
health grounds. The mutual NT model has also been adopted by regional organisations such
the Treaty Establishing the Caribbean Community (CARICOM),*%° Treaty Establishing the
Economic Community of Central African States (ECCAS),*’® Community Investment Code of
the Economic Community of the Great Lakes Countries,*”* Framework Agreement on the
Association of Southeast Asian Nations (ASEAN) Investment Area*’? and the ECOWAS

Revised Treaty,*’® among others.

3215 Combined NT and MFN treatment
The combined NT and MFN treatment model is common in US BITs practice. This model was
included in the MAI Draft. The present model imposes substantial obligations to admit foreign
investment on the host government.*”* NT and MFN standards, in relation to admission of FDI,
require states to give foreign investors treatment no less favourable than that accorded to
domestic investors or those from the most-favoured nation, in like circumstances. For instance,
Article 11 (1) of the US Model BIT states:

With respect to the establishment ... each Party shall accord treatment no less favourable than that it

accords, in like situations, to investments in its territory of its own nationals or companies (hereinafter

‘national treatment’), or to investments in its territory of nationals or companies of a third country
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(hereinafter ‘most favoured nation treatment’), whichever is most favourable (hereinafter ‘national and

most favoured nation treatment’).
The imposition of NT and MFN principles on the entry and establishment of foreign investment
can significantly erode the ability of the host government to control the admission of
investment within its jurisdiction.*” This model has been embedded in the NAFTA,*’® the FTA
between Colombia, Mexico and Venezuela*” and the Framework Agreement on the ASEAN
Investment Area.*’® In terms of this model, investors and investments from non-member states
cannot benefit from measures aimed at investors and investments from member states. The
I1As or BITs concluded by the EC tend not to include the NT and MFN provisions on the
admission and establishment of foreign investment.*’® It is noteworthy that NT and MFN do
not constitute full liberalisation of investment, but host government authorisations may still be
a prerequisite for investment if they are applied to both nationals and foreigners in a non-
discriminatory manner.*®® Regardless of the foreign, exceptions from NT and MFN are

permissible in international law, provided they are rational.*®

From the above analysis, host states traditionally retain a sovereign right, under CIL, to
determine the entry of foreign investors within their territories. However, as highlighted above,
the notion of investment liberalisation seems to have received much attention in contemporary
investment practice. In essence, the host states’ sovereign right to control the entry and
establishment of foreign investment is significantly limited by the ideology of investment
liberalisation which lies at the heart of international economic law. This may be based on a
variety of concepts and standards, including adapted and evolved versions of non-
discrimination standards commonly seen in international trade treaties, notably NT and MFN.
Five options have emerged as central in contemporary investment law with regard to admission
of investment. Notably, the five models recognise that the entry of foreign investment should
be in accordance with the internal rules and regulations of the host state. In addition, the WB
Guidelines also provide standards that could be used by member countries on the admission of
foreign investment. Though the WB Guidelines are non-binding, it is submitted that they may
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be an important step in the emergence of generally acceptable international standards on

admission of FDI.

33 INTERNATIONAL LAW RULES ON EXPROPRIATION

Under international investment law and also echoed in Grand River Enterprises v. US,* the
term “expropriation” refers to the nationalisation of foreign investors’ property or interests by
the host state.*®® Expropriation is one of the greatest risks faced by foreign investors in host
states and occupies the most prominent position in the history of investment law.*®* Within
international law, nationalisation of foreign investors’ property raises major questions. The
rules governing expropriation of such property concern the balance between investor protection
and state sovereignty.*® The ADC v. Hungary*®® tribunal stated that in CIL states enjoy the
right to expropriate foreign-owned property. The states’ right to expropriate foreign investment
is reiterated in a number of international instruments,*®” including almost all llAs. It is
suggested that the states” power to expropriate foreign-owned property emanated from the
customary rule of permanent sovereignty over natural resources.*® However, the states’ right

to expropriate foreign investment is not unlimited,*®® but such right is subject to several
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conditions.**® Conditions such as, inter alia, public purpose,**! due process,*? non-

493 and payment of compensation*®* have stood out as commonly cited standards

discrimination
for the expropriation of foreign investment.*® This is a general international law principle,
where no rule would bar expropriation of foreign owned property provided that such action is
undertaken for public purpose, in a non-discriminatory manner, in accordance with due process
of law and upon payment of compensation.*®® It is no surprise that some, if not all, of the said
standards have been embodied in the Constitutions of South Africa*®” and Zimbabwe?**® as well
as in Article 5 of the SADC Model BIT and a number of Model BITs**° as traditional norms
for expropriation of property. Before discussing the standards or rules on the expropriation of

foreign investors’ property, it is appropriate to examine the development of such standards.
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The next part will therefore explore the historical development of the international norms on

expropriation.

331 Origins of international standards of expropriation

Expropriation of foreign-owned property began in early twentieth century with the
nationalisations in South America in the 1900s, in the Soviet Union in the 1920s°% and in
Mexico in the 1930s.5' Massive expropriation of foreign investors’ property began to gain
momentum in the 1940s in Eastern Europe, Latin America and the US, among others.>%? The
proliferation of disputes®® over expropriation of foreign property prompted the establishment
of legal rules and practices on expropriation as developed, capital-exporting states sought to
legally protect the property of their nationals from being nationalised by developing, capital-
importing states.>® Following the expropriation of American-held oil interests by Mexico in
the 1930s, United States (US) insisted on the recognition of the Hull Formula®® as an
international law rule on expropriation.>% Critics of the Hull Formula countered its recognition
and proposed the international recognition of the Calvo doctrine.>®” Due to this divergence,
there was no consensus in the international investment community as to the obligations of the

host states on expropriation of foreign investors’ property.>%

In 1962, the GA passed Resolution 1803, also referred to as the Resolution on Permanent

Sovereignty over Natural Resources®® which declares, in paragraph 4:

500 Dyring this period, in the Soviet Union, there was expropriation of both foreign and domestic owned mines,
factories and oil industry without compensation by the state, see Friedman Expropriation in International Law
(1953) 176-223.

501 |n 1930s, there were massive nationalisation of land and petroleum holdings of US nationals by Mexico based
on the state’s right to control its natural resources. Lowenfeld (ed) Expropriation in the Americas: A Comparative
Law Study (1971) 120.

%02 Rubins Investor-State Arbitration 3 ed (2013).

03 See, for instance, the nationalisation of Anglo-Iranian Oil Company’s property in Iran (1951), Egypt’s
nationalisation of Suez Canal Company (1956), the nationalisation of Dutch property in Indonesia (1958), inter
alia. For a detailed exploration of the expropriations of US properties, see Committee Print of House Commission
on Foreign Affairs “Expropriations of American-Owned Property by Foreign Governments in the Twentieth
Century” 1963 International Legal Materials 1066.

504 Sornarajah (1994) 8.

505 The Hull Formula was developed by Cordel Hull in 1938, and states that property may be expropriated on a
non-discriminatory basis, for public purpose, in accordance with a due process and against payment of prompt,
adequate and effective compensation. See Lowenfeld (2008) 475-481.

506 |_eal-Arcas 186.

507 The Calvo doctrine was developed by Carlos Calvo in the nineteenth century and postulated that under
international, law foreign investment had no rights greater than domestic investors of the host country. See Shea
The Calvo Clause: A Problem of Inter-American and International Law and Diplomacy (1955) 17-19.

508 Schwebel “The Story of the UN’s Declaration on Permanent Sovereignty over Natural Resources” 1963 49
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0% The Resolution on Permanent Sovereignty over Natural Resources was adopted in 1962 by UN Commission
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Nationalisation, expropriation or requisition shall be passed on grounds or reasons of public utility,
security or the national interest which are recognised as overriding purely individual or private interests,
both domestic and foreign. In such cases the owner shall be paid appropriate compensation, in accordance
with the rules in the force in the state taking such measures in the exercise of its sovereignty and in

accordance with international law.
Though Resolution 1803 did not constitute an accord between developed and developing
countries,>™ it reflected substantial consensus around the question of expropriation.>* The

subsequent GA Resolutions®?

slightly amended provisions on expropriation standards,
particularly the payment of compensation. During the GA Resolutions era, foreign investment
protection was left to the municipal law of host states.>'? Regardless of the said UN efforts, the
case of Texaco Overseas Petroleum Company (TOPCO) v. Libya®** and various international
law authorities®®® agree that paragraph 4 of Resolution 1803 represents CIL but the later
resolutions do not reflect CIL. As a customary rule it is plausible to propose that it applies to
all states except where explicitly rejected. In addition, in 1967 the OECD attempted to
introduce the Draft Convention on the Protection of Foreign Property®!® which contained the
Hull Formula in Article 3 on rules of compensation. Though this Draft Convention did not gain

support, its substantive provisions on expropriation served as a model for most BITs.%/

Immediately after World War Il, developing countries including Libya and some western
countries such as France, the United Kingdom (UK)®'® and Canada®'® enacted legislation to
authorise nationalisation of oil industries. In the period 1971-1974, the Libyan government

under the leadership of Colonel Muammar Qaddafi expropriated all the foreign-owned oil
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511 Lowenfeld (2008) 494.

512 GA Res 3171, UN GAOR, 28! Sess. Supp. No. 30, UN. Doc. A/9559 (1974), (1974) 13 ILM 328; GA Res.
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Doc. A/9631 (1974), (1975) 14 ILM 251 (Charter of the Economic Rights and Duties of States).
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Investment Rules (1996) 48.
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515 See Weston ““Constructive Takings under International Law: A Modest Foray into the Problem of ‘Creeping
Expropriation” 1975 16 Virginia Journal of International Law 103; Dolzer “Expropriation” in Bernhardt (ed)
Encyclopaedia of Public International Law (1985) 214; Dolzer “Indirect Expropriation of Alien Property” 1986
1 ICSID Review 41; and Asante “International Law and Foreign Investment: A Reappraisal” 1988 37 International
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519 See Mendes “The Canadian National Energy Programme: An Example of Assertion of Economic Sovereignty
or Creeping Expropriation in International Law” 1981 14 Vanderbilt Journal of Transnational Law 475.
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520 in and around Libya without payment of compensation.>?! Within this period, a

companies
wide range of expropriation claims were brought before international tribunals.®?? The

following part discusses the minimum standards of expropriation of foreign commercial
property.

332 International minimum standards of expropriation

As seen from the preceding discussion, there is no authoritative codification of international
expropriation law. But perhaps the most troublesome question in the field of expropriation
pertains to the legal implications of generally applicable global minimum standards thereof.
Nonetheless, there are commonly cited standards on international expropriation law including
public purpose, due process, non-discrimination and compensation. It is worth noting that not
all 11As or BITs refer to all the said standards in list form but most commonly address each of
the rules in their expropriation clauses with varying interpretations.>?® As shall be seen below,
some of the prevailing standards have become CIL or general principles of law in international
investment law. This part’s purpose is to determine the accepted minimum standards for

expropriation of foreign investment on the international plane.

3321 Public purpose
In recent practice, public purpose standard for expropriation is based on grounds of public
utility or public interest.5?* The Amoco v. Iran tribunal noted that:
a precise definition of the ‘public purpose’ view for which an expropriation may be lawfully decided has
neither been agreed upon in international law nor even suggested. It is clear that, as a result of the modern

acceptance of the right to nationalise, this term is broadly interpreted, and states, in practice, are granted

extensive discretion.>?®

520 These companies include, inter alia, British Petroleum (BP Libya), Texaco and Standard Oil of California
(TOPCO/CALASIATIC) and Atlantic Ridgefield (Libyan American Oil Company or LIAMCO).
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Government of the Libyan Arab Republic, Award (April 12, 1977), 20 ILM 1(1981); British Petroleum v. Libya,
Award 10 October 1973.

522 See, for example, Amco Asia Corporation v. Republic of Indonesia, ICSID Case No. ARB/81/1, Award 20
November 1984; Benvenuti & Bonfant v. People’s Republic of Congo, Award 15 August 1980; Adriano Gardella
v. lvory Coast, Award 29 August 1977; Kaiser Bauxite v. Jamaica, Award 6 July 1975; AGIP v. Congo, Award
30 November 1979; Klockner v. Cameroon, Award 21 October 1983; SOABI v Senegal, Award 25 February 1988;
LETCO v. Liberia, Award 16 February on Liability, Interpretation and Allied Issues, 4 May 1989.

523 Schefer 169.

524 1bid 170.
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In similar vein, the European Court of Human Rights (ECtHR) in James v United Kingdom,>?®

considering expropriation in violation of property rights held that the court “will respect a
national legislature’s judgment as to what is in the public interest ... unless that judgment is
manifestly without reasonable foundation.” It is suggested that an individual’s right to property
can only be infringed by an overriding public interest element in expropriation.>?’ The public
purpose element is usually considered part of CIL.%?8 This notion can be disputed. In addition,
this standard has been reaffirmed in almost all 11As or BITs.>?° The jurisprudence of the public
purpose requirement varies case-by-case depending on applicable law and tribunals’
interpretation. For example, the BP v. Libya ad hoc tribunal explicitly assessed the public
purpose requirement and found that the expropriation was unlawful because the alleged public
interest ground was politically motivated as retribution to the British foreign policy.>® It is
submitted that the public purpose element will undoubtedly strengthen the views of those host
states who expropriate foreign-owned property with the objective of redistributing such

property or resources to the public.

3322 Due process

The notion of due process was developed in Anglo-American law and it consists of both
substantive and procedural law content.>®! In international investment law, due process as a
rule of expropriation law requires procedural fairness. The procedural content includes, inter
alia, the notifying of foreign investors, transparency and administrative proceedings before and
during the expropriation and perhaps giving the affected investors an opportunity to be heard
or request a review of the decision.®* The ADC v. Hungary tribunal agreed that, in general
terms, “the legal procedure must be of a nature to grant an affected investor a reasonable chance
within a reasonable time to claim its legitimate rights and have its claim heard.”*® This tribunal

further mentioned that a legitimate procedure requires reasonable advance notice, a fair hearing

5% para 23.

527 Kardassopolous v Georgia para 391. See also ADC v. Hungary para 432; Siemens A. G v. Argentina, ICSID
Case No. ARB/02/08, Award (February 6, 2007); Marvin Feldman v. Mexico (2002) 7 ICSID Reports 318; (2003)
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Investment Law” 2007 16 Journal of Transnational Law & Policy 276-336; and Article 10 (10) of the Peru-
Singapore FTA 2008.
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31 ADC v. Hungary paras 435-446.

532 Newcombe and Paradell (2009) 376.
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and unbiased and impartial adjudication to assess the actions in dispute.®** The standard of due
process is not mentioned as a CIL> but it is generally established in I1As though in different
forms. Additionally, it seems that due process is required to be in accordance with the law of
the host state®*® and international minimum standards of due process which include notice, fair
hearing and non-arbitrariness. In Elettronica Sicula S.p.A (ELSI) (US v. ltaly),%¥" the ICJ
defined arbitrariness to include disregard of due process of law. However, the requirement of

due process remains uncertain as to its interpretation.>3

3323 Non-discrimination

As a general rule, non-discrimination element of expropriation entails that host state may
expropriate foreign nationals’ property without any regard to their race, nationality and other
personal characteristics.>3® A discriminatory expropriation singles out a specific person or
group without a reasonable basis>*® and would violate international law.>*! In expropriation
law, the non-discrimination standard is generally proscribed in CIL and several treaty
provisions addressing the legality of expropriation.>*> The Amoco v. Iran tribunal stated that
discrimination in the arena of expropriation is extensively prohibited by CIL.>* In addition,
almost all 11As and BITs have made non-discrimination a requirement for lawful expropriation.
However, Article 6 (1) of the SADC Model BIT recognises all the said obligations of lawful
expropriation except non-discrimination. Considerable international case law®** has

acknowledged the existence of non-discrimination for expropriation in general. In Mike
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%5 van Duzer, Simons and Mayeda Integrating Sustainable Development into International Investment
Agreements: A Guide for Developing Country Negotiations (2013) 157.

53 |bid 156.

537 Elettronica Sicula S.p.A (ELSI), Judgement ICJ Reports 1989.

538 |bid.

539 See, for example, Banco Nacional de Cuba v. Sabbatino which involved the expropriation of ethnic Indians’
owned property by the Idi Amin Uganda, the Aryanisation policy of Nazi-Germany which led to the expropriation
of Jewish property, Cuban Revolution which resulted in the expropriation of US nationals’ property,
Oppenheimer v. Inland Revenue Commissioner (1975) 1 All ER 538; .

540 Rubins and Kinsella International Investment, Political Risk and Dispute Resolution: A Practitioner’s Guide
(2005) 177.

541 See, for example, Article 1 (3) of the UN Charter, 1945; Article 2 of the Universal Declaration of Human
Rights (UDHR), 1948 ; Article 2 (1) of the International Covenant on Civil and Political Rights (ICCPR), 1966;
Article 2 (2) of the International Covenant on Economic, Social and Cultural Rights (ICESCR), 1966; Article 2
of the African Charter on Human and Peoples’ Rights (ACHPR), 1981; Article 14 of the European Convention
on Human Rights (ECHR), 1950; Article 6 (2) of the SADC Treaty; and para 7 of the UN Human Rights
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Campbell v. Zimbabwe, the government of Zimbabwe expropriated white owned agricultural
land for the purpose of resettlement in terms of section 16B of the Constitution of Zimbabwe
Amendment No. 17.5* The applicants contended that the action by Zimbabwean government
in expropriating the land was racially motivated because it only aimed at white farm owners.>*
The applicants based their claim on Article 6 (2) of the SADC Treaty which states that SADC
and member states shall not discriminate against any person on grounds of, among others, race,
and ethnic origin. In this regard, the SADC Tribunal observed that “if expropriation of the land
was not arbitrary but reasonable and objective, fair compensation was paid and the purpose of
the expropriation was legitimate, the differential treatment afforded to foreign land owners
would not constitute discrimination.”®* It is worth mentioning that the mere fact that the
property of foreigners of different race, national or ethnic origin or other personal
characteristics is expropriated does not per se imply a discriminatory expropriation. In order to
establish that expropriation was not discriminatory, there should be adequate reasons for such
a distinction. The Kuwait v. American Independent Oil Company (Aminoil)>*® tribunal found
that the expropriation of the US oil only and not Arabian oil was not discriminatory because
there were adequate reasons for not nationalising the Arabian oil.

In addition to the above, a discriminatory expropriation rationally connected to a country’s
security or economic policies would be considered reasonable.>*® The application of such an
exception is strictly regulated to ensure that the truly disadvantaged receive the property to
which they are entitled.>° It is significant to note that such discriminatory expropriation should
be in good faith, reasonable and does not impair legal rights and interests of foreign
investors.>! Though in most cases the discrimination is among foreign investors, there is also
discrimination between foreign investors and nationals of the expropriating state. In ADC v.
Hungary, the tribunal concluded that Hungary’s expropriation of foreign companies only and

not domestic competing firms was discriminatory.>%2
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3324 Compensation

Compensation refers to any payment to the foreign investor for expropriation.® It is traditional
that an expropriating state has an obligation to pay compensation to an investor in the event of
exercising its sovereign right to expropriate. The Benvenutti & Bonfant v. Congo, Santa Elena

v. Costa Rica®*

and Amco v. Indonesia tribunals confirmed that compensation for
expropriation must be in accordance with the general principles of international law. In
exceptional circumstances, some states have recently signed I1As but made reservations to the
expropriation clauses to preserve their regulatory rights and consequently limit the scope of the
expropriation provisions.>*® This is often driven by the fear of host states to pay compensation
to foreign investors for loss of investments arising from the violation of an expropriation

clause.>%®

Among all the requirements for a legal expropriation, compensation has and is extensively
litigated perhaps because of the conflicting views over the measure and/or appropriate rules of
compensation. For instance, in American International Group Inc. v Iran, the US called for the
application of the Hull Formula conditions on compensation while Iran contended for an
“appropriate compensation” standard of Resolution 3281. The measure of compensation would
be a long and detailed study because of the different notions attached to the subject. Since the
ultimate goal of this study is to discern the present international minimum standards on
expropriation compensation, a succinct overview of the divergent on compensation for

expropriation will be provided.

The rules to be applied in determining compensation depends either on customary law of
expropriation, applicable treaty or both especially when a treaty is uncertain in this regard. In
essence, current international investment law is dominated by treaty law. As resonated in
Amoco v. Iran,’ in most instances a treaty trumps CIL in matters concerning the payment of
expropriation compensation. It should be noted that this does not mean that CIL would be
irrelevant; rather CIL would be used to fill in the possible lacunas in the treaty.>® It is no

surprise that the recent tribunals dealing with the issue of compensation decide such on the
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basis of a specific BIT or 11A.%° This is possibly because most treaties generally contain rather

exhaustive rules on the suitable measure of compensation.>®

The Hull Formula developed by the US pronounces that in expropriation, “prompt, adequate
and effective compensation” is paid. The provisions of the Hull Formula resonate in Article 5
of the SADC FIP. Prompt entails that an investor should not need to wait years for payment
for expropriation of its investment.>®* Adequate is a quantum element which means that an
investor should be paid the proper value of its loss and reflects the value of assets put in and
the expected profits that would have resulted from the investment had it not been taken.>®2 The
effective element states that the investor should receive compensation in a form that benefits
the former owner.*®® Thus compensation needs to be paid in a readily convertible currency or
freely transferable currency.®®* Though the Hull Formula was widely accepted by states®®® and
is contemplated in a number of 11As as well as BITs®® it is not accepted as CIL.%®" Be that as
it may, wide acceptance of these conditions may be an indication of the broad recognition of

an international minimum standard of expropriation compensation.

During the New International Economic Order (NIEO)>®® movement, newly independent states
argued that compensation should be “appropriate” as opposed to the “adequate” standard
required by the Hull formula. Essentially, paragraph 4 of the Resolution 1803 required
appropriate compensation and this provision was later reinforced in Article 2 (c) of the Charter

of Economic Rights and Duties of States also referred to as Resolution 3281 (XXIX).%°
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In present ITAs and BITs’ compensation provisions, terms such as full,>’® just,>’* adequate,®’2

574 55 are used as basis for

appropriate,®” fair and equitable®* or merely compensation
determination of the payment of expropriation compensation. In other words, whatever terms
a treaty specifies in their expropriation provisions, they should be assessed in relation to the
fair market value. In most cases the said terms are defined to mean fair market value of
investment.>’® For example, the WB Guidelines states that “compensation will be deemed to
be adequate if it is based on fair market value of the taken asset as such value is determined
immediately before the time at which the taking occurred or the decision to taking the asset
became publicly known.” Noteworthy is that the WB Guidelines are not decisive but may be
applied by members of the WB Group to foreign investments in their territories as a
complement to applicable investment treaties and binding international instruments to the
extent that such guidelines do not conflict with such treaties and international instruments.>’’
The American International Group Inc. v. lran case emphasised that the words full and

adequate can be used as identical compensation standard.>’

In spite of being questioned as CIL rules, the above traditional standards on expropriation are
often found in almost all 11As or BITs. Under international law or the pacta sunt servanda,
states have an obligation to respect or fulfil the provisions of the treaty they are part to in good
faith. In addition, international investment tribunals regularly scrutinise the legality of an
expropriation in light of almost, if not all, these standards of general international law.>” It is
worth noting that 11As or BITs, in their expropriation provisions, refer to each of these practices
though, sometimes, with different interpretations.® The varying interpretations are

conceivably because of the lack of a single and authoritative instrument on investment
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protection. Conversely, any expropriation which lacks a public purpose, non-discrimination,

due process and compensation is illegal under general international law. 8!

34 INTERNATIONAL RULES ON PERFORMANCE REQUIREMENTS
There is emerging consensus that most host economies broadly view inward FDI as a

significant means of integrating their economies with global markets®®?

and expect it to
contribute to their economic growth and development,®® technology advancement®®* and
employment creation,*® among other important benefits. However, investment liberalisation
or developing attractive investment climate alone is not always sufficient for the expected
benefits to materialise.>®® Be that as it may, host economies typically employ a number of
policy measures to maximise the development benefits of inward FDI. Performance
requirements are among the policy instruments®’ used by host economies in this instance.
Performance requirements are basically stipulations, measures or conditions imposed on
foreign investors by host states post-establishment, requiring investors to fulfil certain specified
goals or requirements with respect to their operations in the host country.>®® Another rationale
for employing performance requirements is to maintain the political independence of the host
state.”® In international investment law, there are divergent views as to the use of performance
requirements.>*® On the one hand, FDI-importing countries seek to preserve their right to utilise
performance requirements to enhance various development benefits of inward FDI.%%! On the
other hand, FDI-exporting countries tend to associate performance requirements with

protectionism, among other issues.>%2
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Journal 1149; and Borensztein et al 1998 Journal of International Economics 116.

%83 Leal-Arcas 170. See also Trakman “Foreign Direct Investment: Hazard or Opportunity?” 2009 George
Washington International Law Review 12; Hoekman and Kostecki The Political Economy of the World Trading
System: The WTO and Beyond 3 ed (2009) 14; Rao and Guru Joint Ventures in International Business (2009) 81;
and Correa and Kumar xi.

584 Borensztein et al 1998 Journal of International Economics 116.

585 Leibrecht “How Important is Employment Protection Legislation for Foreign Direct Investment Flows in
Central and Eastern Europe Countries?”” 2009 17 Economics of Transition 275-295.

%6 UNCTAD “Foreign Direct Investment and Performance Requirements: New Evidence from Selected
Countries” 2003 http://unctad.org/en/Docs/iteiia20037 en.pdf (accessed 09-09-2014).

587 QOther policy instruments used to enhance various development benefits include, inter alia, trade policy,
screening mechanisms and investment incentives. Ibid.
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%91 |bid.
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In principle, performance requirements can be divided into three categories. The first category
includes those requirements that are expressly prohibited by the WTO Agreement on Trade-
Related Investment Measures (TRIMs Agreement).>® Article 2 (1) of the TRIMs Agreement
prohibits member states from applying any trade-related investment measures (TRIMs) that are
inconsistent with the provisions of Article 111 or Article XI of the General Agreement on Tariffs
and Trade (GATT).>®* In fact, the TRIMs Agreement prohibits performance requirements such
as local content,>® trade balancing, foreign-exchange restrictions related to the foreign-
exchange inflows attributable to an enterprise and export controls.>®® The second category
involves the performance requirements explicitly prohibited or conditioned by I1As or BITs.>’
These requirements include, inter alia: requirement to establish joint venture with domestic
participation; requirements for a minimum level of domestic equity participation; requirements
to locate headquarters for a specific region; employment and training requirements; export
requirements; restrictions on sales of goods or services in the territory where they are produced
or provided; requirements to supply goods produced or services provided to a specific region
exclusively from a given territory; requirements to act as the sole supplier of goods produced
or services provided; requirements to transfer technology; production processes or other
proprietary knowledge; and research and development requirements.>® The third category
includes all other performance requirements that are not subject to control through any 1A or
BIT.>

As highlighted in the introduction, this Chapter is the background through which Chapters 4
and 5 will be examined. Therefore the focus of this part is on international norms of selected
performance requirements relevant to South African and Zimbabwean investment laws and
related policies. Such performance requirements include requirements linked to joint ventures

or domestic equity participation as well as employment and training of locals. As mentioned

598 Agreement on Trade-Related Investment Measures, Apr. 15, 1994, Marrakesh Agreement Establishing the
World Trade Organization, Annex 1A, The Legal Texts: The Results of the Uruguay Round of Multilateral Trade
Negotiations 143 (1999), 1868 U.N.T.S 186 (hereafter “TRIMs Agreement”).

59 General Agreement on Tariffs and Trade 1994, Apr. 15, 1994, Marrakesh Agreement Establishing the World
Trade Organization, Annex 1A, The Legal Texts: The Results of the Uruguay Round of Multilateral Trade
Negotiations 17 (1999), 1867 U.N.T.S 187, 33 ILM 1153 (1994) (hereafter “GATT”). See also Articles 1 and 2
of the Annex of the TRIMs Agreement.

%% In Foreign International Review Act (FIRA) (US v. Canada) of 1984, the panel found that the local content
requirements imposed by the FIRA are inconsistent with Article 111 of the GATT on NT.

5% See Article 2 (1) of the TRIMs Agreement.

597 See US BITs and NAFTA.

%8 See UNCTAD “Foreign Direct Investment and Performance Requirements: New Evidence from Selected
Countries” 2003 2.

59 Ibid.

71



above, the said performance requirements are not covered by multilateral agreements®® but

may be explicitly restricted in BITs or 11As.5%!

341 Joint venture and local equity requirements

The requirement that FDI entry be made in collaboration with local business has meant that the
preferred form of entry is through a joint venture.®%? This requirement is common in many
developing states.®%® A notable example of the joint venture requirement is in Myanmar where
foreign nationals, in a joint venture, are allowed to acquire 80 percent or less equity while the
Myanmar nationals need to hold a minimum of 20 percent of investment therein.®®* Domestic
equity requirements provide that foreign investors may not undertake a direct investment
project within the host state without the participation of local partners.t® Joint venture or
domestic participation requirements can be used as a condition for the admission of foreign
investment or during its operation.®®® In recent years, there has been a tendency towards
limitation of foreign ownership in strategic, productive or key industries by many countries.%’
For instance, the indigenisation policies adopted in India,®® China,®®® Brazil and many African
countries including, among others, Nigeria,®° South Africa®!! and Zimbabwe®!? aim to ensure
the increase of domestic equity in foreign-owned companies.5'® Joint venture or domestic
equity participation requirements have been used for a number of reasons. Some of the main
reasons for imposing such requirements are: to avoid economic sectors or enterprises from

being controlled by foreigners; facilitate transfer of technology and management skills to

600 Moran Foreign Direct Investment and Development (2002) 17.

601 Zampetti and Sauve in Guzman and Sykes (eds) Research Handbook in International Economic Law (2007).
602 Sornarajah (2010) 114.

603 |hid 342.

604 “New Regulations under  the Foreign Investment Law Released 2013~
http://www.kpmg.com/mm/en/issuesandinsights/articlespublications/articles/pages/articles-06022013.aspx
(accessed 10-09-2014).

605 Salacuse The Three Laws of International Investment: National, Contractual and International Frameworks
for Foreign Capital (2013) 97.

606 Zampetti and Sauve in Guzman and Sykes Research Handbook in International Economic Law (2007) 223.
607 Salacuse (2013) 97.

608 Miller, Glen, Jaspersen and Karmokolias “International Joint Ventures in Developing Countries” 1997 34
Finance and Development 26-29.

899 For more information on China’s limitation of foreign ownership, see WTO, GATS “The People’s Republic
of China: Specific Commitments™ (2002) GATS/SC/35 49.

610 For more information on the Nigerian Indigenisation policy, see Beveridge “Taking Control of Foreign
Investment: A Case Study of Indigenisation in Nigeria” 1991 International and Comparative Law Quarterly
40302; Tobi “Legal Aspects of Foreign Investment and Financing Energy Products in Nigeria” 1991 14 Dalhousie
Law Journal 5; Osunbor “Nigeria’s Investment Laws and the State’s Control of Multinationals” 1988 3 ICSID
Review 38.

611 See section 2 of the South African BEE Act. See also Peel v Harmon J & C Engineering 2013 (2) SA 331 GSJ.
612 Section 3 (1) of the Zimbabwean Indigenisation and Economic Empowerment Act, 2007.

613 Salacuse (2013) 97.
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domestic enterprises; and develop domestic human capital.®** In addition, natural-resource-
rich countries commonly employ such requirements to secure economic rents from the

exploitation of various resources.®*®

3411 International standards and norms
Under international law, performance requirements relating to domestic equity and local
collaboration raise different kinds of concerns.®*® This may be a result of the absence of an
authoritative multilateral treaty that comprehensively deals with this issue. In general
international law, countries are prohibited from unduly restricting foreign nationals to affiliate
with local partners.®” For example, Article XV1 (2) of the GATS prohibits, in service sector,
measures such as joint venture requirements and limitations on participation of foreign or
limiting foreign firms to minority shareholding.5'® In particular, Article XV1 (2) (e) of the
GATS states:
in sectors where market-access commitments are undertaken, ... a member shall not maintain or adopt
either on the basis of a regional subdivision or on the basis of its entire territory, unless otherwise

specified in its Schedule, ... measures which restrict or require specific types of legal entity or joint

venture through which a service supplier may supply a service.
In addition to the above, Article XVI (2) (f) states:

in sectors where market-access commitments are undertaken, ... a member shall not maintain or adopt
either on the basis of a regional subdivision or on the basis of its entire territory, unless otherwise
specified in its Schedule, ... limitations on the participation of foreign capital in terms of maximum
percentage limit on foreign shareholding or the total value of individual or aggregate foreign investment.
In China — Publications and Audio-visual Products,®'® the panel ruled that a measure that
provides that the Chinese joint venture partner should hold no less than 51 percent of any equity
or investment constituted a limitation on market access as envisaged in Article XVI (2) (f) of
the GATS. The MAI Draft intended to go far beyond the TRIMs in performance requirements

provision. Thus, it sought to expand the list of prohibited performance requirements that had

614 |bid. See also Bloomstrom, Kokko and Zejan Foreign Direct Investment: Firm and Host Country Strategies
(2000) 30.

615 UNCTAD “Foreign Direct Investment and Performance Requirements: New Evidence from Selected
Countries” 2003.

616 Sornarajah (2010) 139.

617 Salacuse (2013) 97.

618 Hilary “Foreign Investment in Services: The Threat of GATS 2000 Negotiations” WTO Symposium Paper
(2002). See also De Meester and Coppens “Mode 3 of the GATS: A Model for Disciplining Measures Affecting
Investment Flows?” in Drabek and Mavroidis (eds) Regulation of Foreign Investment: Challenges to International
Harmonisation (2013) 105.

819 China — Publications and Audio-visual Products paras 7.1376 and 7.1388.
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no direct effect on trade to include, among others, establishment of a joint venture with
domestic participation and achievement of a minimum level of equity participation.®?° It should
be noted that, of course, exceptions or reservations to these rules are permissible in the
GATT,*? TRIMs Agreement®?? and GATS®? context. From a legal perspective, it is common
that host countries employ joint venture and equity requirements in exercising their
international law and CIL right to control the admission of investments and exploitation of
natural resources.®* For instance, the resolution on Permanent Sovereignty over Natural
Resources recognised the right of all countries to secure greater share in the administration of

enterprises wholly or partly owned by foreign nationals.5?°

Generally, international investors are unhappy to be exposed to joint venture and equity
requirements.®2® The most possible explanation for this is the desire to liberalise investment or
market access by international investors. Developed countries including the US, Canada and
EU have established, in their BITs or I1As, market access for their investors as a core issue,
including the prohibition of joint venture and other local-ownership requirements. For
example, Article X (4) of the proposed Canada-EU Trade Agreement Draft®?’ intends to
prohibit the establishment of monopolies, joint venture requirements, and maximum
shareholding levels for foreign investors as well as quantitative limits on the value of foreign

shareholdings.

342 Employment and training requirements

Host countries may impose measures that require foreign investors to offer employment and
training to host countries’ citizens. Some of the main purposes of employment and training
requirements include to, inter alia, address imbalances in the labour market, to induce firms to
engage more actively in training and human resource development activities and encourage the

expansion of creation of certain skills.5?® For example, employment and training requirements

620 See Article 111 of the MAI Draft.

621 Articles 111, X1, XVII, XXIV, XIX and XXI.

622 Articles 3 and 4.

623 Articles 11 and XVII.

624 | bid

625 Resolution 2158 para 5.

626 Salacuse (2013) 208.

627 Canada-EU Trade Agreement Draft, 2013.

628 UNCTAD “Foreign Direct Investment and Performance Requirements: New Evidence from Selected
Countries” 2003 30.
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629

were introduced in a mandatory character in South Africa®?® and Malaysia®® to address racial

imbalances.5%!

3421 International law on employment and training requirements

There is no existing binding multilateral treaty making express provisions on employment and
training requirements. Despite that, the International Labour Organisation (ILO) Tripartite
Declaration of Principles concerning Multinational Enterprises and Social Policy sets out
principles in the fields of, inter alia, employment®®? and training®®* which Multinational
Enterprises (MNESs) or FDI are recommended to observe on a voluntary basis.%®** The ILO
Declaration urges MNEs, when investing in developing countries to take into account
established general policy objectives of the host country in which they operate and their
activities should be in harmony with the development priorities and social aims and structure
of the country in which they operate.*® MNEs are encouraged to increase employment
opportunities and standards in the host countries.®® Additionally, paragraph 30 of the ILO
Declaration provides that MNESs should ensure that relevant training is provided for all levels
of their employees in the host country and such training should develop generally useful skills

and promote career opportunities.®3’

In BITs and I1As there is a variation in the treatment of employment and training requirements.
As one would expect, it is submitted that developed countries may resent the imposition of
employment and training requirements because of the assumed restrictions such requirements
put on investment. For example, the Rwanda-US and Tanzania-Canada BITs prohibit the use
of employment and training measures on foreign investment. The Rwanda-US treaty includes
an additional footnote of direct importance here and articulates:

For greater certainty, nothing in paragraph 1 shall be construed to prevent a Party, in connection with the
establishment, acquisition, expansion, management, conduct, operation, or sale or other disposition of an

629 See the definition of “broad-based black economic empowerment” in section 1 of the Broad-Based BEE Act
53 of 2003. See also the Employment Equity Act of 1998 and Skills Development Act of 1998 for more
information on the employment and training requirements in South Africa.

630 See the New Economic Policy of Malaysia http://www.epu.gov.my/en/dasar-ekonomi-baru (accessed 09-09-
2014).

81 UNCTAD “Foreign Direct Investment and Performance Requirements: New Evidence from Selected
Countries” 2003 3.

632 paras 13-23 of the Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy,
2006.

833 |bid paras 29-32.

834 See the Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy, 2006.

835 |bid para 1.

836 |bid para 14.

837 Ibid paras 29-32.

75



investment of an investor of a Party or of a non-Party in its territory, from imposing or enforcing a
requirement or enforcing a commitment or undertaking to train workers in its territory, provided that
such training does not require the transfer of a particular technology, a production process or other
proprietary knowledge to a person in its territory.
Similar to the field of joint venture and domestic equity requirements, developing host-
countries would favour the imposition of employment and training requirements because of

their relevance to human capital development.®3®

35 INTERNATIONAL TREATMENT STANDARDS

The word “treatment” is not defined in any treaty text. But the Suez v. Argentina®® tribunal
stated that the ordinary meaning of the term “treatment” in the context of investment includes
the rights and privileges granted as well as the obligations and burdens imposed by a
contracting state on investments or investors covered by the treaty.®*° The treatment standards
of investment became a controversial issue in the 1920s when the Mexican revolutionary
government declared its intention to adhere to the Calvo doctrine standard of treatment®*! and
the US government opposed such standard of treatment.®*? On the one hand, Mexico and other
countries who favoured the Calvo doctrine renounced all forms of protection of foreign
investors provided by their home countries and maintained that foreign nationals were entitled
only to the same level of protection that nationals obtained from their respective legal
system.®*3 On the other hand, the US proposed the recognition of an international standard of
treatment for foreign investors that would guarantee a minimum standard of protection

independent of the protection offered to the host state’s nationals.®*

After the Mexican revolution, Mexico entered into separate agreements with some European
states and US whose investors had suffered physical injuries during the revolution. The US-

Mexico Commission (General Claims Commission)®*® was granted jurisdiction on the basis of

6% UNCTAD “Foreign Direct Investment and Performance Requirements: New Evidence from Selected
Countries” 2003 30.

839 Suez, Sociedad General de Aguas de Barcelona SA and Vinendi Universal SA v. The Argentine Republic,
ICSID Case No. ARB/03/19.

640 para 55.

841 The Calvo doctrine alleged that foreign nationals were entitled only to the same level of protection that
nationals obtained from their respective legal system. See Shea The Calvo Clause: A Problem of Inter-American
and International Law and Diplomacy (1955) 17-19.

842 Schefer 272.

843 | bid.
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States and Mexico for losses suffered due to the acts of one government against nationals of the other.
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international law and decided the Neer Claims®*® and Roberts Claims.®*” The General Claims
Commission’s decisions have been regarded as authoritative formulations of the minimum
international law standards for the treatment of foreign investors.®*® Customary minimum
standards on treatment of foreign nationals existed to assure foreign persons certain protection
and a claim for minimum standards of treatment of foreign-owned property was a different
matter.%® Thus CIL on international minimum standards concerned physical injury to the
person of the individual foreign nationals and not damage to his property.®®® The US pressed
for the development of the CIL to extend minimum standards to all areas of the host states’
treatment of investment.®®* The international minimum standards emerged as a counter to the
standard of NT articulated in the Calvo doctrine.®®? Until today the existence of CIL on

minimum standards of treatment is still questionable.

This divided opinion on standards of treatment was still evident in 1930 at the Hague
Conference, on the codification of CIL rules on the Responsibility of States for Damage Caused
in their Territories to the Persons and Properties of Foreigners.®>® At the Hague Conference,
capital-importing states maintained the position that foreign nationals were only entitled to
equality of treatment with nationals, whilst capital-exporting states advocated the existence of
a minimum standard of treatment.®>* The final version of the Draft Codification failed. In early
1930s, particularly at the International Conference on the Treatment of Foreigners, states
attempted to conclude a Convention on the Treatment of Foreigners under the auspices of the
League of Nations.®®® Article 16 (8) of the Draft Convention accorded foreign nationals equal

646 In US (LF Neer) v. United Mexican States, (1926), RIAA 60 (hereinafter “Neer Claims”), the Claims
Commission expressed the minimum standards in that “the governmental acts should be put to test of international
standards and ... the treatment of an alien, in order to constitute an international delinquency, should amount to
an outrage, to bad faith, to wilful neglect of duty, or to an insufficiency of governmental action so far short of
international standards that every reasonable and impartial man would readily recognise its insufficiency” para
61.

847 In Robert Claims (1926) 4 UNRIAA 77, the Claims Commission declared that equality is not the ultimate test
of the propriety of the acts of authorities in the light international law. Rather, the test is whether with ordinary
standards of civilisation.

648 Sornarajah (2010) 130.

849 | bid.

850 See Neer Claims (1926) 4 UNRIAA 60, Janes Claims (1926) 4 UNRIAA 82 and Robert Claims (1926) 4
UNRIAA 77.

851 See Hackworth 3 Digest of International Law (1942) 659.

852 Sornarjah (2010) 129.

853 See Hackworth “Responsibility of States for Damage Caused in Their Territories to the Persons and Properties
of Foreigners” 1930 24 American Journal of International Law 500; and Borchard “Responsibility of States at
the Hague Codification Conference” 1930 24 American Journal of International Law 517.

854 Hackworth 1930 24 American Journal of International Law 514.

855 Draft Convention of 1929. The text of the Draft Convention, 1929 is reproduced in International Conference
on the Treatment of Foreigners, Preparatory Documents, LN Doc. C.36.M. 21.1929.1I. See also Kuhn “The
International Conference on the Treatment of Foreigners” 1930 24 American Journal of International Law 570.
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treatment with nationals with a number of exceptions.®*® The adoption of the Draft Convention
failed because of, among other factors, the pressure from capital-exporting states that were
unable to agree on such treatment standard.®” In 1933, at the Seventh International Conference
of American States, the Convention on the Rights and Duties of States (Montevideo
Convention)®® was adopted. Article 9 of the Montevideo Convention states, in part, that
“nationals and foreigners are under the same protection of the law and the national authorities

and the foreigners may not claim rights more extensive than those of the nationals.”®>®

In current practice, it submitted that there is a series of treatment standards found so widely in
BITs, 11As as well as other areas of international law that one can consider the least a state must
offer in the treatment of foreign investment within its territory. As shall be discussed below,
some international investment treaties require the host countries to afford investments covered
by the treaty treatment no less favourable than that required by CIL minimum standard. Whilst
other international agreements require the host states to afford foreign investors treatment no
less favourable than that accorded to national investors or investors of other third parties. The
treatment standards commonly provided under international law include full protection and
security,%® fair and equitable treatment (FET) as well as non-discrimination treatment (NT and
MFN).661

The content of these standards is not generally defined; their meaning may therefore need to
be determined in the light of specific circumstances of application. More recently these
treatment standards have been interpreted in different ways by arbitration tribunals.®®? This

8% For example, the exclusion of certain professions (lawyers and stockbrokers), government contracts,
exploitation of minerals and hydraulic power and limitation on ownership of land and business for national
security purposes. See Article 16 (8) of the Draft Convention.

857 See Devéze “Work of the International Conference on the Treatment of Foreigners” (1930) LN Doc.
C.10.1930.11.

%58 The Montevideo Convention on the Rights and Duties of States was signed at the International Conference of
American States in Montevideo, Uruguay on December 26, 1933 and entered into force on December 26, 1934.
859 See Article 9 of the Montevideo Convention.

860 Traditionally, courts and tribunals have interpreted the content of this standard of treatment as imposing a
positive obligation upon host state to exercise due diligence to protect the investor and his property from physical
threats and injuries, not imposing an obligation to protect covered investments and investors from all injuries from
whatever sources. See Suez v. Argentina; Saluka Investment BV (Netherlands) v. The Czech Republic, Partial
Award; BG Group v. Argentina; PSEG v. Turkey; Rumeli v. Kazakstan; Asian Agricultural Products Ltd v.
Republic of Sri Lanka, Award (June 27, 1990), 4 ICSID Rep. 246 (1997); and American Manufacturing & Trading
Inc. v. Republic of Zaire, ICSID Case No. ARB/93/01, Award (February 21, 1997).

81 Shan “The Protection of Foreign Investment” in Brown and Snyder (eds) General Reports of the XVIII
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Substantive Provisions and Interpretation of International Investment Agreements” in Sauvant (ed) Appeals
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study will only examine the non-discrimination treatment as well as the FET standards because
they seem to be relevant to the contemporary South African and Zimbabwean investment

regimes.

351 Non-discrimination principle

The non-discrimination principle is argued to have originated in international trade under the
framework of the 1947 GATT and was eventually adopted in the field of investment.®%® In
regard to the treatment of FDI, non-discrimination principle®®* prohibits a host state from
offering foreign investors treatment less favourable than it accords to domestic investors or
other states’ investors based on nationality under similar situations/like circumstances/like
situations/same circumstances.®®® The Pope & Talbot v. Canada®® tribunal stated that in the
investment context, the concept of discrimination has been defined to imply unreasonable
distinctions between foreign and domestic investors. NT and MFN are two main manifestations
underpinning the non-discrimination standard of treatment.®®” MFN and NT standards have

668 and other multilateral instruments®®® relating to FDI.67°

become common elements of BITs
In principle, MFN and NT standards oblige the host country to provide foreign investors with
the same or a not less favourable treatment than that accorded to nationals or to investors of
any other state, respectively.®’* For instance, Article 4 (1) of the India-Switzerland BIT
provides that “each contracting party shall in its territory accord to investments of investors of
the other contracting party treatment not less favourable than that which it accords to
investment of its own investors or to investments of investors of any third state, whichever is

more favourable.”

863 Martins “The Principle of Non-Discrimination in the Bilateral Investment Treaties: Lessons for Brazil”
Institute of Brazilian Issues (2011) 7.

864 For a thorough discussion on the non-discrimination standard in investment law, see Diebold “Standards of
Non-Discrimination in International Economic Law” 2011 60 International and Comparative Law Quarterly 831-
865 and Schreuer “Protection against Arbitrary or Discriminatory Measures” in Rogers and Alford (eds) The
Future of Investment Arbitration (2009) 183-198.

865 Dozer and Schreuer (2008) 178. For a question on nationality-based differentiation, see Ronald S. Launder v.
The Czech Republic, UNCITRAL Arbitration, Final Award (September 3, 2001). See also Total SA v. The
Argentina Republic, ICSID Case No. ARB/04/1, Award, 344 (December 27, 2010); International Thunderbird
Gaming Corporation v. The United Mexican States, UNCITRAL Arbitration, Arbitral Award (January 26, 2006).
866 pope & Talbot’s v. Canada, UNCITRAL (NAFTA), Award on Merits of Phase 2 (April 10, 2001) para 170.
87 Gallagher and Shan Chinese Investment Treaties: Policy and Practice (2009) 139.

%8 For instance, Article Il (1) of the US-Ecuador BIT, Article 3 (1) of the Russia-Mongolia BIT of 2005 and
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However, the non-discrimination provision does not mean that any measure that subjects
foreign investors to treatment less favourable than accorded to domestic investors or investors
of any other state is prohibited on the basis of discrimination. Rather, differential treatment can
be shown to have a reasonable basis or treatment that is not the same can be acceptable.®”2 As
a matter of fact, many investment treaties have specific exception to the non-discrimination
obligations in the text of the agreements and the tribunals are bound to apply such
exceptions.®”® For instance, Article 7 of the SADC FIP provides that, notwithstanding the
obligation not to give differential treatment, states may in accordance with their respective
domestic legislation grant preferential treatment to covered investments and investors in order
to achieve national development objectives. Under CIL, also echoed in Methanax v. US,%" the
concept of non-discrimination requires the claimant to prove the host state’s intent to
discriminate to sustain the claim.®”™ Present case law on investment proves that intent to

discriminate is necessary®’® but insufficient to succeed in proving discriminatory treatment.®”

3511 NT standard

The NT obligation extends back at least to the Greek city-states and today is found in treaties
throughout the international economic legal system including investment law.6’® The
UNCTAD defines NT standard as a principle whereby a host country extends to foreign
investors the treatment that is at least as favourable as the treatment it accords to domestic
investors in like circumstances.®”® The scope of NT principle in investment field goes well
beyond its use in trade agreements.®® The Total v. Argentina tribunal stated that the purpose

of the NT provision “is to ascertain whether the protected investments have been treated worse

672 See S D Myers Inc. v. Government of Canada, UNCITRAL (NAFTA), First Partial Award, (November 13,
2000) para 254; Pope & Talbot v. Government of Canada, UNCITRAL (NAFTA), Award on the Merits of Phase
2, (April 10, 2001) para 102.
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No.ARB/99/2, Award (June 25, 2001) para 369.
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without any justification, specifically because of their nationality.”®! Except investment
treaties signed by the US, Canada and Japan most current BITs still limit the NT obligations to
existing FDI or post-establishment phase.®® It is submitted that strict application of the NT
principle would generally restrict the implementation of host government’s laws or policies
aimed at providing specific advantages or benefits to nationals not readily available to foreign

investors.%83

Linked to the above, NT provision is frequently accompanied by a number of general
exceptions, either in the treaty itself or related instruments, relating to, inter alia, public order,

public health and national security.®®* Paragraph 22 of the Doha Declaration®®

provides that
any framework should take account of the development policies and objectives of host
governments as well as their right to regulate in the public interest. Hence NT obligation is not
unconditionally and automatically applicable, but it is subject to public order and public interest
requirements of the host countries. Though national governments have the right to fulfil their
public policies, they cannot achieve those goals by discriminating between foreign and
domestic investors unless there is a reasonable exception.®® The GAMI Investments v.
Mexico®’ tribunal held that the measure was plausibly connected with a legitimate goal of
policy applied neither in discriminatory manner nor as a disguised barrier to equal opportunity.
Further, in Cross-Border Trucking Services (Mexico v. US),®® the panel mentioned that
differential treatment should be no greater than necessary for legitimate regulatory reasons such
as safety and that such differential treatment be equivalent to the treatment accorded to

domestic investors.

3512 MFN standard
The UNCTAD states that in the international law context MFN treatment means that “a host
country treats investors from one foreign country no less favourably than investors from any

other foreign country.”®®® MFN standard obliges the state granting MFN treatment to the

681 Para 344.

82 UNCTAD “National Treatment” UNCTAD Series on Issues in International Investment Agreements (1999) 2.
883 | bid.

884 United Nations Centre on Transnational Corporations “Bilateral Investment Treaties 1959-1991” 1992
http://untc.unctad.org/data/e92iialba.pdf (accessed 18-09-2014) 9.

85 Doha WTO Ministerial 4™ Ministerial Declaration WT/MIN (01)/DEC/1 adopted on 14 November 2001.

686 See Newcombe and Paradell (2004) 178.

887 GAMI Investments, Inc. v Mexico, NAFTA/UNCITRAL Tribunal (November 15, 2004) para 14.

888 Cross-Border Trucking Services (Mexico v. US), NAFTA Arhbitral Panel (February 6, 2001) para 258.

89 UNCTAD “Most-Favoured-Nation Treatment” UNCTAD Series on Issues in International Investment
Agreements 1999 1. See also Newcombe and Paradell (2004) Chapter 5; Zampetti and Sauve in Guzman and
Sykes (eds) Research Handbook in International Economic Law (2007) 222; and Article 1103 of the NAFTA.
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beneficiary state the treatment accorded to third states in case this treatment is more favourable
than the treatment under the treaty between the granting and beneficiary states.®®® In other
words, the host state shall offer other states’ investors the same treatment as the one offered to
third states. For instance, Article 10 (3) of the US-Chile FTA provides that “each party shall
accord to investors of the other party treatment no less favourable than it accords, in like
circumstances, to investors of any non-party...” With exceptions of investment treaties signed
by the US,%! Canada and Japan,®®? most investment treaties offer the MFN provision in the
post-establishment phase only. MFN clauses in investment treaties are generally reciprocal,
unconditional and indeterminate in nature.%® One of the main purposes of this standard is to
create a level playing field among different foreign states by prohibiting discrimination on the
basis of different foreign nationalities.®® Exceptions for a differential treatment for foreign
investors are permissible in the MFN context.%®> MFN exceptions are often found as a result of

regional integration such as the establishment of customs unions (CUs), FTAs and BITs.5%.
352 FET standard®’

Historically, FET seemed to be the most favoured standard for the treatment of foreign
nationals. Article 11 (2) of the Havana Charter®® contemplated that foreign investment should
be assured fair and equitable treatment. It is suggested that though the Havana Charter did not
enter into force, it served as a precedent for subsequent efforts to reach an agreement on
treatment standards for foreign investment in international law. For instance, the International
Chamber of Commerce (ICC) International Code of Fair Treatment for Foreign Investment,%%°

Abs-Shawcross Draft Convention on Investments Abroad,”® the OECD Draft Convention on

6% Ustor “Most-Favoured-Nation Clause” in Bernhardt and Maccalister-Smith (eds) Encyclopedia of Public
International Law (1997) 468.

%1 For example, Article 4 of the US Model BIT.

892 For example, Article 2 (2) of the Japan-Republic of Korea BIT.

8% Acconi “The Most Favoured Nation Treatment and the International Law on Foreign Investment” 2005 2
Transnational Dispute Management 5.

69 Gallagher and Shan 140.

69 See Parkerings-Compagniet AS v. Lithuani para 396.

6% Shan in Brown and Snyder (eds) General Reports of the XVIII Congress of International Academy of
Comparative Law (2000) 478.

897 For more information on FET standard, see Klager Fair and Equitable Treatment in International Investment
Law (2011).

8% The Havana Charter, formerly the Final Act of the United Nations Conference on Trade and Employment was
signed on March 24, 1948. See Havana Charter for an International Trade Organisation, 24 March 2948, UN
Conference on Trade and Employment, UN.DOC.E/CONF.2/78 Sale No. 1948.11.D.4.

8% International Code of Fair Treatment for Foreign Investment (ICC Brochure No. 129 1949), reprinted in
UNCTAD International Investment Agreements: A Compendium Il 273. This compendium is available at
www.unctad.org.

%0 Draft Convention on Investments Abroad (Abs-Shawcross Draft) 1960, reprinted in the “Proposed Convention
to Protect Private Foreign Investment: A Round Table” 1960 9 Journal of Public Law 116.
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the Protection of Foreign Property’® and the MAI Draft embodied the FET standard. Apart
from the above international agreements, the FET norm was also incorporated into a number

of regional agreements’®? and Friendship, Commerce and Navigation (FCN) treaties.”®

Currently, at the multilateral level, there is no comprehensive treaty on foreign investment
incorporating the FET principle. The FET standard is currently found in Article 6 of the SADC
FIP as well as a number of BITs’® and international treaties that deal with the issue of
investment protection.”® In addition, the WB Guidelines seek to provide guidance on ways in
which the FET standard may be given specific application with respect to investment issues.’®

It is no surprise that the FET standard is not defined in any investment treaty and is one of the
most litigated issues in international arbitration.’®” This may imply that there is difficulty in
identifying the meaning or content’® and/or perhaps the accepted common standard of the FET
provision. However, there is substantial body of jurisprudence that has addressed the
interpretation and application of the FET standard. At a minimum, FET means no
discrimination by nationality or origin, in respect of such matters as access to local courts,
administrative bodies, applicable taxes and administration of governmental regulation.”® Of
significance is the idea that there are at least two approaches through which FET provisions
are commonly advanced in investment law. These two approaches include the plain meaning

and equating or linking FET with the CIL minimum standard.’*°

701 OECD Draft Convention on the Protection of Foreign Property, 2 ILM (1963) 241.

702 gee, for instance, the NAFTA, European Energy Charter Treaty, Economic Agreement of Bogota of 1948, the
Fourth Convention of the African, Caribbean and Pacific group of States (ACP) and the European Economic
Community also known as Lome IV.

798 More specifically, the United States FCN treaties with Belgium and Luxembourg, France, Greece, Ireland,
Israel, Nicaragua and Pakistan, among other states.

704 paparinskis The International Minimum Standard and Fair and Equitable Treatment (2013) 3. See, for
example, Article 2 (2) of the German Model BIT and Article IV (1) of the Argentina-Spain BIT.

05 See Klager Fair and Equitable Treatment in International Investment Law (2011) 9-22 and Tudor The Fair
and Equitable Treatment Standard in the International Law of Foreign Investment (2008) chapter 1. See, for
instance, NAFTA; ECT; Article Ill (2) of the WB Guidelines; Article of the MIGA Convention; African
Partnership Agreement, Caribbean and Pacific Group of the one part and the EC and its Members of the other
Part, 2000; Article 15 of Annex of the Cotonou Agreement; and Article 7 of the 11ISD Model I1A.

706 The WB Guidelines give guidance to the application of FET standard in investment issues such as security of
person and property rights, the granting of permits and licenses and the repatriation of capital.

07 Dolzer and Schreuer 119.

708 See Schefer 327 and Mann Further Studies in International Law (1990) 234-251.

09 _owenfeld (2008) 556.

10 Another approach used in the international investment law to advance the FET standard is to accompany the
FET with other standards of treatment such as NT and MFN standards. For instance see the Peruvian BITs.
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3521 Plain meaning approach

In the first conception, FET standard is expressed without qualification or condition.”*! For
example, BITs signed by Germany and China merely prescribe FET without any further
explanation. In such instances, it is up to the concerned tribunal to interpret the terms of the
FET provisions. Such BITs treat FET as a sui generis or independent treatment standard and is
not necessarily equivalent or linked to CIL minimum standard.”*2 The plain meaning approach
Is consistent with the accepted rules of interpretation in international law. Usually the process
of interpreting the FET clause in most arbitral awards primarily begins with reference to Article
31 (1) of the VCLT which provides that a treaty shall be interpreted in good faith in accordance
with the ordinary meaning to be given to the terms of the treaty in their context and in light of
its object and purpose. Against this background, the FET standard should be interpreted in its
ordinary meaning,’*® in the context the term FET is used and with regard to the object and
purpose of the concerned investment treaty.”'* The tribunals in Biwater v. Tanzania™*® and
National Gird PLC v. Argentina’® stated that FET is an autonomous treatment which is
different from CIL.

The plain meaning of FET does not automatically connote a clear set of legal prescriptions in
some situations. Essentially, in any of its textual form, FET is a principle whose content is wide
open to interpretation.”*” The Lemire v. Ukraine’® tribunal maintained that FET is a term of
art, and any effort to decipher the ordinary meaning of the words used only leads to analogous
terms of almost equal vagueness.’*® This does not suggest that the plain meaning approach is
devoid of content. Rather, if a dispute arises, a FET is likely to be applied objectively by the

arbitration tribunals.”?® In this position, the legal meaning of FET standard is a matter for the

"1 See Schefer 327.

"2 1bid 339.

13 In MTD v. Republic of Chile, Award, 25 May 2004, in which the tribunal stated that the terms fair and equitable
in their ordinary meaning mean “just, even-handed, unbiased and legitimate.”

14 See Saluka Investment BV (Netherlands) v. The Czech Republic, Partial Award para 300.

715 Biwater Gauff Ltd (Tanzania) v. United Republic of Tanzania, ICSID Case No. ARB/05/22, Award (July 24,
2008).

716 |bid.

17 Schefer 328.

"8 Joseph Charles Lemire v. Ukraine, ICSID Case No. ARB/06/18, Decision on Jurisdiction and Liability
(January 14, 2010).

19 Para 258.

720 1bid.

84



tribunal’s appreciation in the light of all relevant circumstances.’?* Other scholars’?? view this

first conception as imposing a higher standard of treatment on host states than CIL does.

3522 International minimum standard approach

The second approach holds the view that FET standard is another denomination of minimum
standard of CIL. This notion is incorporated in Article 5 of the SADC Model BIT. International
minimum standard is a norm of CIL which governs the treatment of foreign investors by
providing for a minimum set of principles which states, regardless of their domestic laws and
practices,”?® must respect when dealing with foreign investors and their investments.’?* The S
D Myers v. Canada’® tribunal stated that a violation of the international minimum standard
occurs when it is shown that an investor has been treated in such an unjust or arbitrary manner
that the treatment rises to the level that is unacceptable from the international perspective. The
tribunal added that minimum standard of treatment provides a floor below which treatment of
foreign investors must not fall, even if a government is not acting in a discriminatory way.’?®
It is important to note that FET, in the minimum international standard context, is absolute’?’

in that it is maintained even when the domestic investment is not given any treatment.’?8

In the present practice, FET standard is adopted in many international investment treaties.’?°
The most significant and explicit adoption of the concept of FET as a minimum international
standard is found in Article 1105 (1) of the NAFTA which reads “each party shall accord to
investments of investors of any other party treatment in accordance with international law,
including fair and equitable treatment ...” In addition, Article 3 (1) of the UK-Mexico BIT
provides that “investments of investors of each party shall at all times be accorded treatment in
accordance with customary international law, including fair and equitable treatment ...” In
2001, the Free Trade Commission (FTC) of NAFTA issued a Note on the Interpretation of
Article 1105 of the NAFTA and clarified that, Article 1105 (1) of the NAFTA prescribes the

CIL minimum standard of treatment of foreign investors. The FTC Note affirms that the

2L |bid.

722 See Mann “British Treaties for the Promotion and Protection of Investments” 1981 52 British Yearbook of
International Law 244.

2 Roth The Minimum Standard of International Law Applied to Aliens (1949) 127.

724 Tudor Fair and Equitable Treatment Standard in the International Law of Foreign Investment (2008) 4.

255 D Myers v. Canada, Award para 263.

72 Para 259.

727 ghan in Brown and Snyder (eds) General Reports of the XVIII Congress of International Academy of
Comparative Law (2000) 479.

728 See Lowenfeld (2008) 556.

729 See, for example, Article 1105 of the NAFTA; Article 5 of the UK-Mexico BIT; Article 11 (3) (a) of the US-
Ukraine BIT; French Model BIT; Canada Model BIT; and Article 5 (1) of the US Model BIT.
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concepts of FET as well as full protection and security do not require treatment in addition to
or beyond CIL.”® The FTC Note also stipulates breach of any provision or separate
international agreement do not establish that there has been a breach of Article 1105 (1).”*! The
ADF v. US™?2 tribunal noted that FTC interpretation was necessary for consistency and
continuity of interpretation of the minimum standard of treatment. More recently, the FTC Note
is unquestionably accepted by NAFTA tribunals despite some early decisions to the contrary. "3
The Methanex v. US™* tribunal pointed out that the binding force of the FTC Note is not only

a matter of NAFTA but also follows from the general law of treaties.”®

There is a considerable amount of international case law*® that has sought to unveil the content
or elements of CIL minimum standard. The standard developed by the General Claims
Commission in Neer v. Mexico’’ seems to be invoked in almost all FET claims. In Neer v.
Mexico, the General Claims Commission recognised that treatment was below the minimum
international standard if the treatment to foreigners amounted to an outrage, bad faith, to wilful
neglect of duty or any insufficiency of governmental action so far short of international
standards that every reasonable and impartial man would readily recognise its insufficiency.’®
It is submitted that Article 5 (2) of the SADC Model BIT contains the language of the Neer
Claims. Though the traditional standard of Neer v. Mexico is commonly invoked in FET claims,
the cases of Mondev v. US™°® and ADF v. US, among others, rejected its application in CIL.
Mondev v. US, a case concerning denial of justice, considered the ICJ] Chamber’s focus on
judicial propriety in the ELSI case as a useful criterion in the context of denial of justice. Thus,
the Mondev v. US tribunal stated:

whether, at an international level and having regard to generally accepted standards of the administration

of justice, a tribunal can conclude in the light of all of the available facts that the impugned decision was

730 See para B (2) of the FTC Note on the Interpretation of Article 1105 of the NAFTA.

31 |bid.

82 ADF Group Inc. v. US, 6 ICSID Reports, Award (January 9, 2003) para 177.

733 See S D Myers v. Canada; Pope & Talbot; and Schreuer “Fair and Equitable Treatment in Arbitral Practice”
2005 6 Journal of World Investment 360.

734 Methanex Corp. v. US, Final Award, (August 3, 2005) paras 20-22.

73 See also Dumberry “The Quest to Define ‘Fair and Equitable Treatment’ for Investors under International Law
— Case of the NAFTA Chapter 11 Pope & Talbot Awards” 2004 3 Journal of World Investment 4658-4691;
Mondev v. US, United Parcel Service (UPS) v. Canada, Award on the Merits (June 24, 2007) UNCITRAL
(NAFTA); ADF v. US, Award (January 9, 2003); and Loewen Group Inc. and Raymond L Loewen v. US, Award
(June 26, 2003).

736 See, for example, Alex Genin, Eastern Credit Ltd, Inc. and AS Baltoil (US) v. Republic of Estonia, ICSID Case
No. ARB/99/2, Award (June 25, 2001) para 367; and Occidental v. Ecuador paras 188 and 190.

37 L F H Neer and Pauline Neer (USA) v. United Mexican States, 4 RIAA 60 (October 15, 1926).

738 Para 61.

3% Mondev International Ltd v. US, ICSID Case No. ARB/99/2, NAFTA, Award (October 11, 2002).
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clearly improper and discreditable, with the result that the investment has been subject to unfair and
inequitable treatment.”
The ADF v. US case concerned minimum standard of treatment in the application of a
regulatory framework. The tribunal contended that "there appears no logical necessity and no
concordant State practice to support the view that the Neer Claims formulation is automatically

extendible to the contemporary context of treatment of foreign investors" by a host State.”*

3523 Content of FET

In principle, the content of FET comprises a number of sub-elements protecting different
aspects of the interests of foreign investors.’> Despite uncertainty in the content of the FET
standard, significant aspects have been frequently elaborated by arbitration tribunals in
determining possible violations. These aspects include, inter alia, arbitrariness,’*® denial of
justice,”** the violation of legitimate expectations,’ a failure to observe due process, a lack of
transparency’*® and bad faith.”*” The Glamis v. US tribunal held that FET breach is committed
when there is a sufficiently egregious or shocking act such as gross denial of justice, manifest
arbitrariness, blatant unfairness, a complete lack of due process, evident discrimination or
manifest lack of reasons.”*® In addition, the Tecmed v. Mexico’® and Maffezini v. Spain’>°
tribunals mentioned that a violation of the FET obligation took place if in the light of good
faith under international law the host state acted against the legitimate and basic expectations
of the investor. The recent case law appears to indicate that the content of FET in terms of the

second approach revolves around these elements.” This does not suggest that mere violation
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741 Para 181.
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746 See Metaclad v. Mexico para 99.

47 However, there is a considerable authority indicating that bad faith is not an essential element of a violation of
FET. See Mondev v. US para 116.
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4 Tecmed SA v. Mexico, 43 ILM 133 (ICSID 2003).
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of these significant elements lead automatically to finding an FET violation, but the FET

standard is adapted to the circumstances of each case.

36 INTERNATIONAL RULES OF INVESTMENT DISPUTES SETTLEMENT

Dispute settlement rules are probably the most important rules and are of interest to foreign
investors because they ensure the legal protection of the rights of FDI. Historically, local courts
applying domestic laws and rules have always been the primary forum for investment dispute
resolution,”™? unless there is any overriding international law arrangement.”? It is submitted
that both the Calvo doctrine and the NIEO sought to establish the standard that investment
disputes be submitted exclusively to the courts or administrative tribunals of the host state.
However, fears that domestic courts were not impartial and independent led to the search for
an international mechanism for resolving investment disputes.”* The current investment
agreements provide for recourse to agreed third party dispute settlement mechanisms